The Law of Advertising

Tuesdays and “B” Thursdays, 5:45-7:45 pm

Professor Rebecca Tushnet
Office: Room 570
Office Hours: Tuesdays 4-5:30 or by appointment (best made by using rlt26@law.georgetown.edu)
All materials are available on Courseware in the appropriate folder in the Documents tab.  While you don’t need to read the footnotes/endnotes from the treatise materials or law review articles, in general when I have left a footnote in an edited case it is because I think the footnote is relevant and useful.
Jan. 17
Class 1: Why Regulate Advertising?

What is the difference between unethical and ethical advertising? Unethical advertising uses falsehoods to deceive the public; ethical advertising uses truth to deceive the public.

    Vilhjalmur Stefansson, "Discovery", 1964

Reading:

1.  
Materials on the Economics and Psychology of False Advertising 
2.
Skurnik, Ian, Carolyn Yoon, Denise C. Park, and Norbert Schwarz (2005), “How Warnings about False Claims Become Recommendations,” Journal of Consumer Research, 31 (March), 713-724 – read the introductory material at pp. 713-14.
Jan. 24
Class 2: The Structure of Advertising Law


For every action there is an equal and opposite government program.

    Bob Wells
Reading:
Materials on the structure of advertising law
Jan. 26
Class 3: Puffery, Facts and Non-Facts


Many a small thing has been made large by the right kind of advertising.


Mark Twain
Reading:
Materials on puffery

Jan. 31
Class 4: Explicit Falsity


Advertising is a valuable economic factor because it is the cheapest way of selling goods, particularly if the goods are worthless.

    Sinclair Lewis 
Reading:
1. Howard Beales et al., The Efficient Regulation of Consumer Information, 24 J. L. & Econ. 491, 495-501 (1981)
2. Materials on explicit falsity

Feb. 7
Class 5: Implicit Falsity and Falsity by Necessary Implication


Advertising is the modern substitute for argument; its function is to make the worse appear the better.

    George Santayana 
Reading:
1. Review Linguistic Theory and Advertising from Jan. 17
2. Materials on implicit falsity

Feb. 9
Class 6: Reasonable Consumers/Good Reasons



Never give a sucker an even break.
Reading:

Materials on reasonable consumers and materiality

Feb. 14
Class 7: Omissions, Disclosures and Disclaimers


Willow [to Riley]: If you hurt her, I will beat you to death with a shovel. [pause] A vague disclaimer is nobody’s friend. 

Buffy the Vampire Slayer
Reading:

Materials on omissions

Feb. 21
Class 8: Disclosures and Disclaimers continued



The trouble with facts is that there are so many of them.

    Samuel McChord Crothers, The Gentle Reader
Reading:

1. Howard Beales et al., The Efficient Regulation of Consumer Information, 24 J. L. & Econ. 491, 521-31 (1981) (available on Courseware under materials for Class 4)

2. Materials on disclosures and disclaimers

3. LetsGoTV fact pattern: be prepared to evaluate mock advertisements based on this fact pattern
Feb. 28
Class 9: Surveys Part I

Half the money I spend on advertising is wasted; the trouble is I don't know which half.

    

    John Wanamaker (attributed)
Reading:

Materials on surveys, part I
Mar. 14
Class 10: Surveys Part II

Statistician: A man who believes figures don't lie, but admits that under analysis some of them won't stand up either.

    Evan Esar (1899 - 1995), Esar's Comic Dictionary
Reading:

Materials on surveys, part II

Mar. 16
Class 11: Who Can Sue: Consumer Class Actions & the Puzzle of Standing under the Lanham Act

I'm not sure I want popular opinion on my side -- I've noticed those with the most opinions often have the fewest facts.

    Bethania McKenstry
Reading:

Materials on proper plaintiffs
Mar. 21
Class 12: The Case of Environmental Marketing

You can tell the ideals of a nation by its advertisements.

    Norman Douglas, South Wind, 1917
Reading:

Materials on Environmental Marketing
Mar. 28
Class 13: The Case of the FDA

Be careful about reading health books. You may die of a misprint.

    Mark Twain 
Reading:

Materials on the FDA as Regulator

Mar. 30
Class 14: Intellectual Property in Advertising Law

The secret to creativity is knowing how to hide your sources.

    
    Albert Einstein 
Reading:

Materials on IP

Apr. 4

Class 15: Intellectual Property in Advertising Law, continued
The hero was distinguished by his achievement; the celebrity by his image or trademark. The hero created himself; the celebrity is created by the media. The hero was a big man; the celebrity is a big name.

Daniel J. Boorstin, The Image, ch. 2, Atheneum (1961)

Reading:



Materials on IP part 2

Apr. 11
Class 16: Keywords, Adwords, Spyware and Adware: Pitfalls for the Internet Advertiser


The Internet is like alcohol in some sense. It accentuates what you would do anyway. 

    Esther Dyson, Interview in Time Magazine, October 2005
Reading:


Materials on Internet Advertising
Apr. 13
Class 17: Defamation and Related Causes of Action


It is always the best policy to speak the truth--unless, of course, you are an exceptionally good liar.

    Jerome K. Jerome 
Reading:

1. Readings on Other Torts

2. 180Solutions Inc. v. Zone Labs, L.L.C., complaint

There are optional materials that you might want to skim after you look at the complaint’s allegations – the FTC complaint and one class action complaint against 180Solutions, which contend that 180Solutions is spyware, is installed on users’ computers surreptitiously, is difficult or impossible to remove, and damages users’ computers.  To what extent could a court consider the existence of these cases when resolving 180Solutions’s claims against Zone Labs?
Apr. 18
Class 18: Advertising and the First Amendment

Advertisements... contain the only truths to be relied on in a newspaper.

    Thomas Jefferson, Letter to Nathaniel Macon, January 12, 1819
Reading:

Materials on the First Amendment

Apr. 25
Class 19: Guest Lecturer Bruce P. Keller, Debevoise & Plimpton, on Litigating a False Advertising Case
Apr. 27
Class 20: New Frontiers in Advertising: Product Placement and Other Innovations
Watching last week's TiVo'd episode of Medium ... opening scene:
Dad to kids: Your mom and I are going to see a movie. (Holds up

newspaper with full-page advertisement for "Memoirs of a Geisha.")

Should we see "Memoirs of a Geisha"? You liked that book.

Mom: Yes, I did like that book (takes newspaper).

Cute Daughter (to Dad): What's a "geisha"?

Dad: Ask your mother.

Daughter: What's a "geisha"?

There's just no way to fast forward past it... aaah!

Iocaste, http://www.livejournal.com/users/iocaste/711186.html

Reading on new methods (Note: I suggest you read the FTC letter on product placement after the Goldman piece, then Feldman & Mon and Stevenson, then the Commercial Alert request for investigation):

1. Materials on new methods of advertising

2. FTC Letter on Product Placement, Feb. 10, 2005

3. Commercial Alert, Request for Investigation of Companies that Engage in “Buzz Marketing,” Oct. 18, 2005

Optional viewing: check out BMWfilms.com and watch a short film or two.
Saturday class, 9:30-11:30 am
Apr. 29
Class 21: Remedies/Review

The history of our race, and each individual's experience, are sown thick with evidence that a truth is not hard to kill and that a lie told well is immortal.

    Mark Twain (1835 - 1910), Advice to Youth
Reading:

Materials on remedies


