The Law of Advertising

Tuesdays and “B” Thursdays, 5:45-7:45 pm

Professor Rebecca Tushnet
Office: Room 570
Office Hours: Tuesdays 4-5:30 or by appointment (best made by using rlt26@law.georgetown.edu)
All materials are available on Courseware in the appropriate folder in the Documents tab.  While you don’t need to read the footnotes/endnotes from the treatise materials or law review articles, in general when I have left a footnote in an edited case it is because I think the footnote is relevant and useful.
Jan. 17

Class 1: Why Regulate Advertising?
Reading:

1.  
Materials on the Economics and Psychology of False Advertising 
· Lillian R. BeVier, Competitor Suits for False Advertising Under Section 43(a) of the Lanham Act: A Puzzle in the Law of Deception, 78 Va. L. Rev. 1 (1992)
· Jean Wegman Burns, Confused Jurisprudence: False Advertising Under the Lanham Act, 79 B.U.L. Rev. 807 (1999)
· Arthur Best, Controlling False Advertising: A Comparative Study of Public Regulation, Industry Self-Policing, and Private Litigation, 20 Ga. L. Rev. 1, 9 (1985)
· Roger E. Schechter, Additional Pieces of the Deception Puzzle: Some Reactions to Professor Bevier, 78 Va. L. Rev. 57 (1992)
· Lee Goldman, The World's Best Article on Competitor Suits for False Advertising, 45 Fla. L. Rev. 487 (1993)
· Howard Beales et al., The Efficient Regulation of Consumer Information, 24 J. L. & Econ. 491, 506 (1981)

· Linguistic Theory and Advertising, adapted from R. Queen, University of Michigan
· Mary Carmichael, Neuromarketing: is it coming to a lab near you?

· Edward F. McQuarrie & Barbara J. Phillips, Indirect Persuasion in Advertising: How Consumers Process Metaphors Presented in Pictures and Words

2.
Skurnik, Ian, Carolyn Yoon, Denise C. Park, and Norbert Schwarz (2005), “How Warnings about False Claims Become Recommendations,” Journal of Consumer Research, 31 (March), 713-724 – read the introductory material at pp. 713-14.
Jan. 24
Class 2: The Structure of Advertising Law
Reading:
Materials on the structure of advertising law
· Excerpts from Advertising Law Treatise, Ch. 1 Overview
· Excerpts from Arthur Best, Controlling False Advertising: A Comparative Study of Public Regulation, Industry Self-Policing, and Private Litigation, 20 Ga. L. Rev. 1 (1985)
Jan. 26
Class 3: Puffery, Facts and Non-Facts


"Many a small thing has been made large by the right kind of advertising."



--Mark Twain
Reading:
Materials on puffery

· Excerpts from Advertising Law Treatise, Ch. 2: Facts, Humor, Puffery
· Ivan L. Preston, Puffery And Other "Loophole" Claims: How The Law's "Don't Ask, Don't Tell" Policy Condones Fraudulent Falsity In Advertising, 18 J.L. & Com. 49 

· Tamara R. Piety, “Merchants of Discontent”: An Exploration of the Psychology of Advertising, Addiction, and the Implications for Commercial Speech, 25 Seattle U. L. Rev. 377 
· Federal Express Corp. v. United States Postal Serv., 40 F. Supp. 2d 943 

· Pizza Hut, Inc. v. Papa John's International, Inc., 227 F.3d 489 

Jan. 31
Class 4: Explicit Falsity

Reading:
1. Howard Beales et al., The Efficient Regulation of Consumer Information, 24 J. L. & Econ. 491, 495-501 (1981)
2. Materials on explicit falsity

· Excerpts from advertising law treatise, Ch. 2

· Schick Manufacturing, Inc. v. Gillette Company, 372 F.Supp.2d 273  (D. Conn. 2005) 

· Surdyk's Liquor, Inc. v. MGM Liquor Stores, Inc., 83 F.Supp.2d 1016 (D. Minn. 2000)
· SmithKline Beecham Consumer Healthcare, L.P. v. Johnson & Johnson-Merck Consumer Pharmaceuticals Co., 19 Fed.Appx. 17 (2d Cir. 2001)
Feb. 7
Class 5: Implicit Falsity and Falsity by Necessary Implication

Reading:
1. Review Linguistic Theory and Advertising from Jan. 17
2. Materials on implicit falsity

· Excerpts from advertising law treatise, Ch. 2

· Aussie Nads U.S. Corp. v. Sivan, 41 Fed.Appx. 977 (9th Cir. 2002)
· Millennium Import Company v. Sidney Frank Importing Company, Inc., 2004 WL 1447915 (D.Minn. 2004)
· Cashmere & Camel Hair Manufacturers Institute v. Saks Fifth Avenue, 284 F.3d 302 (1st Cir. 2002)
· Novartis Consumer Health, Inc. v. Johnson & Johnson-Merck Consumer Pharmaceuticals Co., 290 F.3d 578 (3d Cir. 2002)

· Johnson & Johnson-Merck Consumer Pharmaceuticals Co. v. The Procter & Gamble Company, 285 F.Supp.2d 389 (S.D.N.Y. 2003)
· McNeil-PPC, Inc. v. Pfizer Inc., 351 F. Supp. 2d 226 (S.D.N.Y. 2005)
Feb. 9
Class 6: Reasonable Consumers/Good Reasons



“Never give a sucker an even break.”
Reading:

Materials on reasonable consumers and materiality

· Excerpts from advertising law treatise on “Likely to Mislead” 

· Vokes v. Arthur Murray, Inc., 212 So. 2d 906 (Fla. Ct. App. 1968)
· Paul Bennett Marrow, Behavioral Decision Theory Can Offer New Dimension To Legal Analysis of Motivations, New York State Bar Journal, July/August, 2002
· Sarah C. Haan, Note, The "Persuasion Route" of the Law: Advertising and Legal Persuasion, 100 Colum. L. Rev. 1281 (2000)
· Excerpts from advertising law treatise on materiality

· Schick Manufacturing, Inc. v. Gillette Company, 372 F.Supp.2d 273  (D. Conn. 2005)
· Ivan L. Preston, The Definition of Deceptiveness in Advertising and Other Commercial Speech, 39 Cath. U.L. Rev. 1035 (1990)
Feb. 14
Class 7: Omissions, Disclosures and Disclaimers


Willow [to Riley]: If you hurt her, I will beat you to death with a shovel. [pause] A vague disclaimer is nobody’s friend. 

-- Buffy the Vampire Slayer
Reading:

Materials on omissions

· Excerpt from advertising law treatise on omissions
· Gillette Co. v. Norelco Consumer Prods. Co., 946 F. Supp. 115
· FDA Draft Guidance for Industry, Voluntary Labeling Indicating Whether Foods Have or Have Not Been Developed Using Bioengineering, Jan. 2001

· Ben & Jerry’s rBGH Position Paper
· Douglas A. Kysar, Preferences for Processes: The Process/Product Distinction and the Regulation of Consumer Choice, 118 Harvard L. Rev. 525 (2004)
Feb. 21
Class 8: Disclosures and Disclaimers continued

Reading:

1. Howard Beales et al., The Efficient Regulation of Consumer Information, 24 J. L. & Econ. 491, 521-31 (1981) (available on Courseware under materials for Class 4)

2. Materials on disclosures and disclaimers

· Excerpt from advertising law treatise on disclosures and disclaimers

· Ivan L. Preston &  Jef I. Richards, Consumer Miscomprehension and Deceptive Advertising:  A Response to Professor Craswell, 68 B.U. L. Rev. 431 (1988)
3. LetsGoTV fact pattern: be prepared to evaluate mock advertisements based on this fact pattern
Feb. 28
Class 9: Surveys Part I

Reading:

Materials on surveys, part I
· Mead Johnson & Co. v. Abbott Laboratories, 41 F. Supp. 2d 879 (S.D. Ind. 1999)
· Mead Johnson & Co. v. Abbott Laboratories, 201 F.3d 883 (7th Cir. 2000)

· Mead Johnson & Co. v. Abbott Laboratories, 209 F.3d 1032 (7th Cir. 2000)
· Thomas W. Edman, Note, Lies, Damn Lies, and Misleading Advertising: The Role of Consumer Surveys in the Wake of Mead Johnson v. Abbott Labs, 43 Wm. & Mary L. Rev. 417
· Kraft, Inc. v. FTC, 970 F.2d 311 (7th Cir. 1992)

· Lee Goldman, The World's Best Article on Competitor Suits for False Advertising, 45 Fla. L. Rev. 487
Mar. 14
Class 10: Surveys Part II
Reading:

Materials on surveys, part II

· Excerpt from advertising law treatise

· Jacob Jacoby, Amy H. Handlin, & Alex Simonson, Survey Evidence in Deceptive Advertising Cases Under the Lanham Act: An Historical Review of Comments From the Bench, 84 Trademark Reporter 541 (1994)
· Alex Simonson, Survey Design in False Advertising Cases, 1207 PLI/Corp. 309 (2000)
· Richard Craswell, “Compared to What?”: The Use of Control Ads in Deceptive Advertising Litigation, 65 Antitrust L.J. 757 (1997)
· McNeil-PPC, Inc. v. Pfizer Inc., 351 F. Supp. 2d 226 (S.D.N.Y. 2005)
· Pharmacia Corp. v. GlaxoSmithKline Consumer Healthcare, L.P., 292 F. Supp. 594 (D.N.J. 2003)
Mar. 16
Class 11: Who Can Sue: Consumer Class Actions & the Puzzle of Standing under the Lanham Act
Reading:

Materials on proper plaintiffs
· 22 U.S.C. § 1125

· Excerpt from advertising law treatise on Lanham Act standing

· Jean Wegman Burns, Confused Jurisprudence: False Advertising Under the Lanham Act, 79 B.U.L. Rev. 807 (1999)
· Jean Wegman Burns, The Paradox of Antitrust and Lanham Act Standing, 42 UCLA Law Review 47 (1994)
· Excerpt from advertising law treatise on state unfair competition laws

· Joel S. Feldman, Class Certification Issues for Non-Federal Question Class Actions -- Defense Perspective, 728 PLI/Lit 221 (2005)
· Barry A. Weprin, Plaintiffs' Perspective on Recent Developments in Class Certification of Sales Practice Claims: The Focus Shifts to State Consumer Statutes, ALI-ABA Conference on Life and Health Insurance Litigation, May 1-2, 2003, at 273
Mar. 21
Class 12: The Case of Environmental Marketing
Reading:

Materials on Environmental Marketing
· E. Howard Barnett, Green With Envy: The FTC, the EPA, the States, and the Regulation of Environmental Marketing, 1 Environmental Lawyer 491 (1995)
· Debra L. Scammon & Robert N. Mayer, Agency review of environmental marketing claims: Case-by-case decomposition of the issues, Journal of Advertising, Summer 1995
· Kimberly C. Cavanagh, It's a Lorax Kind of Market! But Is It a Sneetches Kind of Solution?: A Critical Review of Current Laissez-Faire Environmental Marketing Regulation, 9 Vill. Envtl. L.J. 13 (1998)
· Brett B. Coffee, Environmental Marketing After Association of National Advertisers v. Lungren: Still Searching For an Improved Regulatory Framework, 6 Fordham Envtl. L.J. 297 (1995)
· Lois A Mohr et al., The development and testing of a measure of skepticism toward environmental claims in marketers' communications, The Journal of Consumer Affairs, Summer 1998
· Elaine Marie Lipson, One Nation, Organically Grown

· Dan Sullivan, Organics in the News, March 31, 2005
· International Dairy Foods Association, Congress Restores National Organic Program Provisions
· Consumers Union's NEW Survey Results on Consumer Perception of "Organic"
· Nelson Hernandez, Advocates Challenge Humane-Care Label on Md. Eggs: Birds Are Cruelly Caged, Lawsuit Argues, Washington Post, September 19, 2005
· BBB Division Gets FTC Backing Vs. Egg Marketers, Brandweek, October 06, 2005
· Alexei Barrionuevo, Egg Producers Relent on Industry Seal, N.Y. Times, Oct. 4, 2005

Mar. 28
Class 13: The Case of the FDA
Reading:

Materials on the FDA as Regulator

· Excerpt from advertising law treatise
· Sandoz Pharmaceuticals Corporation v. Richardson-Vicks, Inc., 902 F.2d 222 (3d Cir. 1990)
· Pennsylvania Employee Benefit Trust Fund v. Zeneca, Inc. , 2005 WL 2993937 (D. Del. 2005)
· Zeneca Inc. v. Eli Lilly & Co., 1999 WL 509471 (S.D.N.Y.)
· Solvay Pharmaceuticals, Inc. v. Ethex Corp., 2004 WL 742033 (D. Minn. 2004)
· Consumer Justice Center v. Olympian Labs, Inc., 121 Cal. Rptr. 2d 749 (Ct. App. 2002)
· The Henry J. Kaiser Family Foundation, Understanding the Effects of Direct-to-Consumer Prescription Drug Advertising, Nov. 2001
· Debra D. Burke & Anderson P. Page, Regulating the Dietary Supplements Industry: Something Still Needs To Change, 1 Hastings Bus. L.J. 121 (2005)
· Michael A. McCann, Dietary Supplement Labeling: Cognitive Biases, Market Manipulation & Consumer Choice, 31 Am. J.L. & Med. 215 (2005)
Mar. 30
Class 14: Intellectual Property in Advertising Law
Reading:

Materials on Copyright and Trademark in Advertising
· Davis v. The Gap, Inc., 246 F.3d 152 (3d Cir. 2001) 
· Small v. Exhibit Enterprises, Inc., 364 F.Supp.2d 648 (E.D. Mich. 2005) 
· Health Ins. Ass'n of America v. Novelli, 211 F. Supp. 2d 23 (D.D.C. 2002) 
· Eveready Battery Co., Inc. v. Adolph Coors Co., 765 F.Supp. 440 (N.D. Ill. 1991)
· Saxony Products, Inc. v. Guerlain, Inc., 513 F.2d 716 (9th Cir. 1975) 
· Zoller Laboratories, LLC v. NBTY, Inc., 111 Fed. Appx. 978 (10th Cir. 2004)
Apr. 4

Class 15: Intellectual Property in Advertising Law, continued

Reading:

Materials on Trademark and Publicity Rights in Advertising

· Deere & Co. v. MTD Products, Inc., 41 F.3d 39 (2nd Cir. 1994) 
· Abdul-Jabbar v. General Motors Corp., 85 F.3d 407 (9th Cir. 1996) 
· White v. Samsung Electronics America, Inc., 971 F.2d 1395 (9th Cir. 1992) 

· White v. Samsung Electronics America, Inc., 989 F.2d 1512 (9th Cir. 1993) 

· Oliveira v. Frito-Lay, Inc., 251 F.3d 56 (2d Cir. 2001) 

Apr. 11
Class 16: Keywords, Adwords, Spyware and Adware: Pitfalls for the Internet Advertiser
Reading:

Materials on internet advertising
· J.K. Harris & Company, LLC v. Kassel, 253 F. Supp. 2d 1120 (N.D. Cal. 2003) 

· Playboy Enterprises, Inc. v. Netscape Communications Corp., 354 F.3d 1020 (9th Cir. 2004)
· Government Employees Insurance Company v. Google, Inc., 2005 WL 1903128 (E.D.Va.) 

· Annual Review, 95 The Trademark Reporter 267 (2005) 

· Peter S. Menell, Regulating "Spyware": The Limitations of State "Laboratories" and the Case for Federal Preemption of State Unfair Competition Laws, 20 Berkeley Tech. L.J. 1363 (2005) 
Apr. 13
Class 17: Disparagement and Related Causes of Action

1. Readings on Other Torts

· Restatement (Second) of Torts §§ 623A, 626

· Cuba's United Ready Mix, Inc. v. Bock Concrete Foundations, Inc., 785 S.W.2d 649 (Mo. Ct. App. 1990) [product disparagement]

· Boule v. Hutton, 328 F.3d 84 (2d Cir. 2003)
[business disparagement]

· Kinetic Concepts, Inc. v. Bluesky Medical Corporation, 2005 WL 3068209 (W.D. Tex.) [business disparagement and libel]
· Verizon Directories Corp. v. Yellow Book USA, Inc., 309 F. Supp. 2d 401 (E.D.N.Y 2004) [product disparagement]
· Eagle's Eye, Inc. v. Ambler Fashion Shop, Inc., 627 F. Supp. 856 (E.D. Pa. 1985) [product disparagement]
· Google Inc. v. American Blind & Wallpaper Factory, Inc., 74 U.S.P.Q.2d 1385 (N.D. Cal. 2005) [tortious interference]
2. 
180Solutions Inc. v. Zone Labs, L.L.C., complaint – note that there are optional materials that you might want to skim after you look at the complaint’s allegations – the FTC complaint and one class action complaint against 180Solutions, which contend that 180Solutions is spyware, is installed on users’ computers surreptitiously, is difficult or impossible to remove, and damages users’ computers.  To what extent could a court consider the existence of these cases when resolving 180Solutions’s claims against Zone Labs?
Apr. 18
Class 18: Advertising and the First Amendment

Reading:


Materials on the First Amendment
· Kasky v. Nike, Inc., 45 P.3d 243 (Cal. 2002)
· Kraft, Inc. v. FTC, 970 F.2d 311 (7th Cir. 1992)
· Alex Kozinski & Stuart Banner, Who's Afraid of Commercial Speech?, 76 Va. L. Rev. 627 (1990)

· Nat Stern, In Defense of the Imprecise Definition of Commercial Speech, 58 Md. L. Rev. 55 (1999)
· Ronald K.L. Collins & David M. Skover, Commerce & Communication, 71 Texas Law Review 697 (1993)
Apr. 25
Class 19: Guest Lecturer Bruce P. Keller, Debevoise & Plimpton, on Litigating a False Advertising Case

Apr. 27
Class 20: New Frontiers in Advertising: Product Placement and Other Innovations
  Watching last week's TiVo'd episode of Medium ... opening scene:

Dad to kids: Your mom and I are going to see a movie. (Holds up

newspaper with full-page advertisement for "Memoirs of a Geisha.")

Should we see "Memoirs of a Geisha"? You liked that book.

Mom: Yes, I did like that book (takes newspaper).

Cute Daughter (to Dad): What's a "geisha"?

Dad: Ask your mother.

Daughter: What's a "geisha"?

There's just no way to fast forward past it... aaah!

Iocaste, http://www.livejournal.com/users/iocaste/711186.html

Reading on new methods (Note: I suggest you read the FTC letter on product placement after the Goldman piece, then Feldman & Mon and Stevenson, then the Commercial Alert request for investigation):

1. Materials on new methods of advertising

· Gordon & Breach Science Publishers S.A. v. American Institute of Physics, 859 F. Supp. 1521 (S.D.N.Y. 1994)
· Christopher Dreher, What Kevin Trudeau Doesn't Want You To Know About, Salon, July 26, 2005, http://www.salon.com/books/feature/2005/07/29/trudeau/print.html
· FTC Guides Concerning Use of Endorsements and Testimonials in Advertising, 45 FR 3873, Jan. 18, 1980

· Lawrence Goodman, Celebrity pill pushers, Salon, July 11, 2002, http://www.salon.com/mwt/feature/2002/07/11/celebrity_drugs/print.html
· The Economist, Lights, Camera, Brands: Product Placement Is Rapidly Blurring the Line Between Content and Advertising, October 27, 2005
· Writers Guild of America, White Paper, “Are You SELLING to Me?” Stealth Advertising in the Entertainment Industry, November 14, 2005
· Matt Richtel, Product Placements Go Interactive in Video Games, N.Y. Times, Sept. 17, 2002, at C1
· Gregory M. Lamb, Product Placement Pushes into Print, Christian Science Monitor, September 29, 2005
· Eric Goldman, Product Placement and the Apprentice TV Show, October 28, 2005, http://blog.ericgoldman.org/archives/2005/10/product_placeme.htm
· John P. Feldman & Gonzalo E. Mon, "Advertainment" and "Advergaming": Legal Considerations Concerning a New Trend in Online Advertising, E-Commerce Law Report, September, 2001
· Seth Stevenson, Masked: Is Burger King Trying To Put One Over On Me?, Slate, Oct. 24, 2005, http://www.slate.com/id/2128569/?nav=navoa
2. FTC Letter on Product Placement, Feb. 10, 2005

3. Commercial Alert, Request for Investigation of Companies that Engage in “Buzz Marketing,” Oct. 18, 2005

Optional viewing: check out BMWfilms.com and watch a short film or two.
Saturday class, 9:30-11:30 am
Apr. 29
Class 21: Remedies/Review

Readings on remedies:
· Excerpts from advertising law treatise on state law actions

· McDonald’s apology

· FTC Workshop--Protecting Consumer Interests in Class Actions, The Use of "Coupon" Compensation and Other Non-Pecuniary Redress, 18 Georgetown Journal of Legal Ethics 1161 (2005)
· FTC Workshop--Protecting Consumer Interests in Class Actions, Empirical Analysis of Class Action Trends: Current Knowledge and Future Research Agendas, 18 Georgetown Journal of Legal Ethics 1289 (2005)
· FTC Workshop--Protecting Consumer Interests in Class Actions, Class Actions as an Alternative to Regulation: The Unique Challenges Presented by Multiple Enforcers and Follow-On Lawsuits, 18 Georgetown Journal of Legal Ethics 1311 (2005)
· Class Action Fairness Act, 28 U.S.C. § 1712
· Excerpts from advertising law treatise on Lanham Act & FTC actions
