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I. Short Answers
A. (5 points) Bobby Singer owns land in the state of Disturbia.  Disturbia follows the common-law Rule Against Perpetuities.  Bobby’s will devises his land as follows:

To Sam and Dean Winchester for their joint lives, then to the survivor; but if Sam finishes law school, then to Dean to make sure that Dean has something to live on; provided that, regardless of any of the foregoing, if the land is ever used for retail sales, then to the local school district.

1.  Identify the interests Bobby attempted to create.  
(1) Life estate in Sam and Dean measured by the shorter of their lives, alternate contingent remainders in Sam and Dean.  Because Sam’s remainder is already contingent, there’s no need to say it’s subject to divestment if Sam graduates before Dean dies—only vested remainders can be subject to divestment.  It’s not a joint tenancy because a key element of a joint tenancy is a right of survivorship; joint tenants can sever the joint tenancy and extinguish the right of survivorship by unilateral action.  The will, however, specifies that the survivor of the two will take, meaning that neither Sam nor Dean can cut off the other’s future interest—the will, and not the tenants, controls who gets the property after one of them dies.   Thus we have a life estate measured by the shorter of two lives and alternate contingent remainders.  Another thing some people said, though it wasn’t necessary, was that Sam and Dean didn’t have a unity of interest, because Dean has an executory interest and Sam is subject to an executory limitation –the law school thing—providing an additional reason that they couldn’t be joint tenants.
(2) Sam’s life estate is subject to a condition subsequent, giving Dean an executory interest (some of you noted that “to make sure that Dean has something to live on” suggests that this condition only applies if Sam completes law school while Dean lives—however, the other way also makes sense, such that if Sam completes law school after Dean dies, his fee simple divests and goes to Dean’s heirs; other people suggested that Dean’s executory interest ought only to be in a life estate because of the expressed intention to provide for him during his life, but under Brown v. White it’s most likely an executory interest in a fee simple because of the preference for a fee simple absent a clear intent by the grantor—some people even pointed out that Bobby obviously knew how to create a life estate, since he did so in the first clause, making the conclusion that Dean’s executory interest was intended to be in fee simple even more persuasive).
(3) Everything is subject to an executory limitation, giving the school district an executory interest.
Some people suggested that Bobby had a reversion, presumably in the case that Sam and Dean died at the same time.  Most states have laws setting forth presumptions to be used when time of death matters but cannot be determined; based on this will, Bobby did not intend to create a reversion.  

2. After Bobby dies, Sam and Dean agree that they want to convey a fee simple to Jo Harvelle, who plans to operate a Guns R Us retail store on the land.  Can they?  Why or why not?

(1) The school’s executory interest is invalid under the RAP.  As we learned the Rule, you strike the entirety of the invalid grant; it doesn’t turn into a right of entry in Bobby’s heirs.
(2) Sam and Dean’s interests together add up to a fee simple and they can convey to Jo.  (What if you thought Bobby had a reversion?  Then together Sam and Dean don’t own the entire fee simple and can’t convey to Jo.  If you said that Sam and Dean didn’t own the entire fee simple because of Bobby’s reversion, I gave you credit.)

A. (5 points) Also set in Disturbia: Chuck Bartowski’s will devises all his property to his sister Ellie’s children for life, then to her grandchildren.  At the time he makes the will, Ellie has one child.  Chuck subsequently has a child of his own but does not change his will.  Ellie subsequently has a second child, then dies.  Chuck then dies.  Under state law, Chuck’s son inherits any property (including interests in property) not validly disposed of by will. What happens to Chuck’s property?

The key here was to recognize that the RAP must be applied to the facts at the time the conveyance becomes effective.  For an inter vivos transfer, that’s at the time of the conveyance.  But for a will, as here, that’s at the time of the testator’s death.  When Chuck died, Ellie was already dead; the class of her children was closed.  Ellie’s children were all lives in being at the time the conveyance became effective.  Her children have Chuck’s property for life.  

The class of her grandchildren will close when the last of her children (again, any one of whom could be a validating life) dies.  By definition, that will be within 21 years of a life in being at the time the will became effective.  Thus, the devise of the remainder to the grandchildren survives the RAP.  The remainder is contingent until at least one grandchild is born; it becomes vested if and when one grandchild is born.  If Ellie has no grandchildren, there will be a reversion, which Chuck’s heirs (his son, or his son’s heirs) would get.  (There’s a question about whether to allocate the grandchildren’s shares per capita or per stirpes; most likely it would be per capita.)

Note: Even if the RAP invalidated the grant to the grandchildren, the life estate in the children would be valid because Ellie is a measuring life and all her kids will be determined when she dies (well within the perpetuities period).

B. (5 points) Peter and Nathan Petrelli are the record owners of land in Disturbia.  They hold the land as joint tenants.  Peter conveys his interest to Angela Petrelli, who pays fair market value for it.  Angela gives her interest to her granddaughter Claire Bennet, who records.  Peter and Nathan then sell the land to Matt Parkman, who doesn’t know anything about Peter’s earlier conveyance to Angela.  Matt records.  Disturbia’s recording statute reads in relevant part as follows:  “Every conveyance is void as against any subsequent purchaser of the same property, or any part thereof, in good faith and for a valuable consideration, whose conveyance is first duly recorded.”

Who owns what interest in the land, and why?

Note: Under no circumstances does Claire own the entire interest in the land.

Peter’s conveyance severs the joint tenancy, converting it to a tenancy in common, now between Nathan and Angela.  Angela conveys to Claire; now the land is owned by Nathan and Claire, who records.  Claire has a “wild deed”—because her interest comes from Angela, who’s not in the chain of title, Claire isn’t in the chain of title either.  If Matt diligently checks the title indexes for the property, he wouldn’t find Claire’s deed, because the last record owners—Nathan and Peter—wouldn’t have a recorded deed out.  Under these circumstances, it’s hard to say he has constructive notice.

Nathan can still convey his half interest to Matt; the question is what happened to Peter’s interest.  As between Matt and Claire, Matt is the subsequent purchaser.  It doesn’t matter whether Claire gets the property for consideration or by gift; what matters for a race-notice jurisdiction, which is what you have in this statute, is whether Matt is a subsequent bona fide purchaser whose conveyance is “first duly recorded.”  

Some people expressed doubt whether non-purchasers—people who received property by gift or devise—can record at all, or whether their recording counts.  If you think about the purpose of a recording system, it should be clear that those people must record for the system to work.  The point of a recording system is to identify who owns what, and gift and devise are ways of becoming owners, so giftees and devisees need to be able to record.  Non-purchasers can’t take advantage of the protections for subsequent purchasers in the statute—if Claire had innocently received the property by gift after an unrecorded transfer to Matt, she’d be out of luck even if she recorded--but non-purchasers can and should still record, and will be protected against a subsequent transfer by the grantor once they do record in the chain of title.  Imagine that the facts given here are exactly the same, except that Angela recorded: Claire’s interest is now protected against the subsequent transfer to Matt, though she’s a donee.  It’s Angela’s failure to record, not Claire’s status as donee, that creates the problem for Claire.

When Matt buys from Peter and Nathan, he records, but is his interest “first duly recorded,” or did Claire get there first?  If “duly” means “in the chain of title,” then Matt wins: Matt owns the entire property and Claire has nothing.  If “duly” only means “recorded,” then—proceeding from the common law background that a seller can’t convey more than what s/he owns—Matt owns a half interest and Claire owns a half interest.  

You could get credit for making either argument, as long as you explained your reasoning.  In practice, a wild deed wouldn’t work: Claire needed to get Angela to record too in order for her interest to be protected against subsequent sale by the record owners to a bona fide purchaser.  As between Claire and Matt, Claire was the one with the best opportunity to fix the problem, because she should have made sure she had record title.

C. (10 points) Disturbia has adopted the Restatement of Property, Servitudes as set forth in the assigned portions of our casebook.

Selina Kyle is a homeowner in Wayne Estates, a 100-home common interest community in Disturbia.  The homeowners’ association is responsible for hiring private security guards, collecting trash, maintaining the roads, and maintaining various amenities for residents, including a health club and a private school open to all children of residents.  The homeowners’ association passed a rule requiring every home to keep at least one and no more than four cats, all of whom are to be neutered, in order to contribute to solving Disturbia’s stray cat problem.  

This is how the rule was put into place: According to the association’s bylaws, each home is entitled to one vote; any resident of the home can exercise the vote by attending the regularly scheduled meeting.  If multiple residents of a home are attending a meeting, then their single vote is allocated by majority vote within the home.  If there is a tie, such as when two residents of a home attend the meeting and disagree, that home abstains from the vote.  A quorum requires at least half of the homes to be represented by a resident of the home.  When a quorum is present, amendments to the rules governing the community can be approved by a majority vote.  However, the regularly scheduled meetings are usually poorly attended, and a quorum is rarely present.  The association’s officers simply report on administrative matters and adjourn.  If they want to change the association’s rules, they publicize the planned amendment in advance and encourage homeowners to attend.

Selina, a second-grade teacher at the Wayne Estates private school, brought her 25 students to the monthly meeting.  Each student was a resident of a different one of Wayne Estates’ homes.  With Selina, the association’s officers, and some other attendees (none of whom had children in Selina’s class), there was a quorum present.  Selina presented her proposed cat rule, and Selina and her students all voted for it, while nobody else did; the final vote was 26 in favor and 24 against.  The rule therefore passed.  Despite some grumbling, the association’s officers concluded that everything Selina did to get the rule passed was permitted by the association’s bylaws and the homeowners complied with the new rule.

1.  Chloe Sullivan, a homeowner in Wayne Estates, had a cat when the rule passed.  Five months thereafter, however, her beloved Krypto died.  Heartbroken, Chloe decided that it was too soon for her to get another cat.  When the homeowners’ association, with which she’d previously had various disputes, began to fine her for noncompliance with the cat rule, she sued in Disturbia state court, seeking to have the cat rule invalidated.  Explain who should win this dispute and why.

Chloe’s situation poses two basic issues: (1) Given that she was a homeowner before the rule was adopted by the association, was this rule change so unreasonable, weird and unpredictable that it would be unfair to enforce it against her?  (2) Even if the strange procedure behind the adoption of the cat rule satisfies the association’s internal rules, does that mean that the association’s internal rules are so bizarre that they fail the Restatement’s lax standards for validity, or otherwise factor into the analysis under (1)?  Under the Restatement, properly adopted servitudes are valid unless they are illegal, unconstitutional, or against public policy.  (The matter is complicated by the Restatement standards for restrictions in the founding documents v. restrictions subsequently adopted—the language differs, but can a rational restriction be unreasonable?  Reasonability requires balancing the utility of the rule against the harm caused, both of which are debatable.  Most people who balanced using considerations they came up with themselves thought that the rule was unreasonable; most people who focused on deferring to the community’s judgment thought that the rule was reasonable.)  

It would be reasonable, for purposes of this exam, to go either way on either of these issues—and good answers varied substantially in their conclusions.  On the first issue, some people pointed out that requiring someone to take care of a cat is more affirmatively burdensome, as a practical matter, than requiring someone to forego having a cat.  Neglect the cat, and you may even face criminal sanctions!  Given these burdens, arguably the cat rule is a significant indirect restriction on alienability, as many people are likely to be unwilling to buy given these unusual requirements.  (It was important to recognize that alienability means “ability to transfer/sell the property”—the issue with indirect restrictions on alienability is whether a sufficient group of willing purchasers remains, not whether the rule is more generally reasonable/rational.)  Some people suggested that the rule was irrational because it didn’t directly relate to the stray cat problem—people could buy cats from pet stores, and if they resented the rule they might treat their cats badly and contribute to the cat problem.  

Other people argued that rationality/reasonability is a very minimal standard and that the rule need not be shown to fix the problem; rather, rational people need only conclude that it might help.  (Rational does not mean “best way”—even counterproductive measures might be rational.  Even reasonability admits of the possibility that the reasonable decision is wrong.)  Just because Chloe is powerfully emotionally affected by the rule doesn’t make it irrational, just as in Nahrstedt—people can be powerfully attached to their garden gnomes too, and the aesthetic horror of others is sufficient to make restrictions on such things reasonable.  The rule is assessed not in terms of its impact on Chloe but in terms of its overall reasonability.  If Chloe has personal reasons for avoiding cat ownership, she can just move.

On the second issue, some people argued that allowing minor children to represent their households was inherently flawed, and that Selina likely exercised undue influence on her students.  Other people argued that the overall structure makes sense as a way to increase representation, and that homeowners agreed to this voting mechanism when they bought homes in Wayne Estates.  They should have showed up to the meetings if they cared enough to participate.  Indeed, some people noted that the homeowners could have amended the bylaws again to delete the cat rule if a majority cared enough to do so.  The fact that they accepted the change indicates some level of majority approval, or at least indifference, suggesting that the harm isn’t greater than the benefit of the rule.

Another possible argument: the association is a state actor because of its pervasive control of the community’s living conditions, functioning like a municipality.  In that case, you could argue that the cat rule is an unconstitutional interference with privacy/other fundamental freedoms.

2. Assume, regardless of your previous answer, that Chloe lost her case. After the cat rule was adopted, Martha and Jonathan Kent, kindly retirees, moved in with two cats. Now, they have taken custody of their grandson, Connor, whose parents died recently.  Connor is seriously allergic to cats, so the Kents got rid of theirs.  The homeowners’ association began to fine them for noncompliance as well.  The Kents can prove in court that children with Connor’s ethnic heritage are disproportionately allergic to cats.  The Kents sue in Disturbia state court, seeking to have the cat rule invalidated.  Explain who should win this dispute and why. Save my time and yours;  identify and assess only the arguments the parties will make that are different from those in the previous part.

The Kents’ position is weaker than Chloe’s in that they bought after the rule came into force, making it much less likely that the rule can’t be applied to them.  Some people suggested they might lack actual knowledge, but they would still have constructive knowledge: they should have read the association’s rules before buying.

In the absence of concerns over discrimination (see immediately below) there is no reason connected to the property to modify the cat rule; the Kents might need to move because of their particular circumstances, but (setting aside the arguments above) that doesn’t mean the restriction is unreasonable.  Without a discrimination claim, an argument that a rule is generally ok but shouldn’t be applied to you is going to be very hard to win under the Restatement.

Their only hope is a FHA claim.  A FHA claim, which applies to private actors as well as public authorities, does not require a showing of discriminatory intent.  Some people suggested a claim based on disability.  It’s possible that Connor’s allergies substantially limit a major life activity.  Skeptics argued that allergies aren’t generally that severe; those sympathetic with the Kents argued that allergies can substantially interfere with the major life activities of living and breathing.  If a disability claim were available, the Kents are almost certainly entitled to an exemption from the cat rule as a reasonable accommodation, because an exemption just for them interferes very little with the overall purpose of the rule.  

A claim based on disparate impact on children of Connor’s ethnicity would also be available.  The FHA recognizes both intentional discrimination and disparate impact claims; if the claim is for disparate impact, as it would be here (there’s no evidence that anyone was thinking about excluding anyone on a racial/national origin basis in proposing the rule), then the analysis looks for whether there is a legitimate interest in the rule, including a comparison to less discriminatory measures to achieve the same goal.  This is a higher standard than rationality or reasonableness and is probably not met by the association, though if you apply the rule that the association’s showing of a legitimate purpose shifts the burden to the plaintiffs to show that the proffered reason is pretextual, the Kents are in trouble again.  (DK mention this, but most courts don’t require a showing of pretext in FHA cases, and I gave credit for understanding that disparate impact was the appropriate standard.)  Some people also suggested that without evidence of a substantial disparity in allergies between ethnic groups, a disparate impact claim should fail.  If the ethnicity-based disparate impact claim is valid, the entire cat rule would fall, not just for the Kents but for everyone.  (A couple of people suggested a claim based on family status; this would not work—the Kent family configuration is Kents + Connor – cats, but without a direct restraint on Connor’s presence, the indirect effects on this particular household don’t violate the law.)

Note: If you suggested that the association was a state actor, you might also raise the prospect of a constitutional claim on Connor’s behalf.  Unfortunately for Connor’s chances of success, the disparate impact framework is statutory; a constitutional discrimination claim based on a facially neutral policy, like the cat rule, requires a showing of discriminatory intent.  However, you weren’t required to know this wrinkle; I gave you credit for arguing a constitutional claim using the disparate impact standard, but I still wanted you to look first to the FHA.

D. (10 points) Dr. Ellie Satler is a fossil hunter.  In 1997, she found the skeleton of a juvenile Tyrannosaurus rex out in the badlands of Disturbia.  A complete juvenile T. rex skeleton is worth at least $8 million.  She immediately bought the land where (she thought) the skeleton was from rancher John Hammond and set about digging.  As she dug, she determined that the surrounding land, which was owned by Disturbia as a state park, was likely to contain other valuable fossil remains.  In 2001, she therefore leased excavation rights to the surrounding land from the state.  The agreement stated that Disturbia would get 10% of the sale price of any fossils uncovered on state land.  In 2009, Satler discovered that she (and everyone else) had made a mistake in mapping: the juvenile T. rex skeleton was actually on state land, not Hammond’s land.  The state sues Satler for a determination of its rights.  Satler defends on the ground that she has acquired title to the land at issue by adverse possession.  Disturbia’s statutory period for adverse possession is ten years.  By some bizarre happenstance, Disturbia has absolutely no case law interpreting the requirements for adverse possession.  Explain how the court should apply the law of adverse possession in State v. Satler, and why this is the best result.

Many of you noted that many jurisdictions disallow adverse possession against the government, in which case Satler is out of luck entirely.  Discussing the reasons for this rule was useful to your grade—it came under “why this is the best result.”  My favorite resolution of this issue (though others also got full credit) suggested that Disturbia should make an exception to the general rule, allowing adverse possession when the adverse possessor proceeded under color of title to private property, as here; this exception would limit though not eliminate the problems of interference with the public interest in preserving undeveloped land.

If the state allows adverse possession against the government, there are various elements that must be satisfied: (1) possession (pretty clear for Satler); (2) open and notorious (also pretty clear for Satler, because she was openly digging; those of you who said the state had notice because of the 2001 lease of surrounding lands were not focused on the right thing, which is whether the true owner should have known; plus the 2001 lease isn’t outside the 10-year period, so if it triggered notice then Satler wouldn’t have had the land long enough; (3) adverse/claim of right (see below); (4) continuous for the statutory period (most people concluded that Satler was making an appropriate use given her purpose, though some suggested that she’d need to be making a ranching use—the usual use—to satisfy this element).

As to adversity and claim of right, the key was to ask: what is the relevant mental state?  There are three options: (1) the adverse possessor has to think she actually owns the land (favors Satler), (2) the adverse possessor has to think she doesn’t own the land (disfavors Satler), and (3) an objective test (probably favors Satler).  You could advocate for any of them.

Next, what is the relevance of the license granted by the state?  Once the license is granted, Satler’s presence on state land is not adverse, she’s on there with state permission, even if everyone is confused about which piece of land is which.  If the license changes her status, then she can’t be an adverse possessor—the license prevents her presence from being “adverse.”  However, given that no one thought that the license covered the land on which the T. Rex was, it was also perfectly reasonable to say that the license didn’t matter—her presence on the land at issue was not under a claim of license.

Some clever people argued that the license was irrelevant because Satler could tack Hammond’s claim onto her own; if Hammond’s chain of title goes back beyond 1991, then the adverse possession period passed before the state granted the license, and so Satler was already the owner.

II. (30 points) The Essay 

The protection of strangers . . . is assured by record notice. The only remaining question, therefore, is what limitation upon freedom of contract should be imposed upon consenting parties, including parties to the original grant and subsequent takers with record notice. In this context the major task of the courts should be: (1) to interpret the terms in the various grants; and (2) to supplement the terms by judicial or legislative rule when the grant in question is silent on certain key points. … [This leaves] the question of whether there is any room whatsoever left for public intervention once third party interests are fully protected by record notice. . . . My thesis is simple: with notice secured by recordation, freedom of contract should control.

Please discuss, with reference to specific examples of doctrines, rules, and practices covered in this course.  (Please feel free to take any position on the quoted statement, as long as your position is coherently presented and explained.)

There were many ways to answer this question well, because of its breadth.  Here, I was looking for you to take a position on one of the Big Issues of property law, as set forth in the author’s thesis: the extent to which third parties have legitimate interests in private arrangements.  One way to pose this question is to ask whether property law is simply contract law in another guise.  But even contract law recognizes public policy limitations.  The quote suggests that, where there is notice, no such public policy limitations should apply.  No Rule Against Perpetuities, no Shelley v. Kraemer, no reasonability or rationality restrictions on convenants, no numerus clausus principle, no housing antidiscrimination laws, no unwaivable implied warranties of habitability, and so on.  The author’s position would also apparently get rid of adverse possession.  Possibly also the power of eminent domain, allowing landowners to hold out no matter what the overall benefit of a use to society. The dead hand of the past would continue to control present uses.  Another issue arises with nuisance claims by third parties: if freedom of contract is all we care about, what’s the role of nuisance?  If the aggrieved plaintiff can’t bargain to agreement with the defendant, arguably the quote suggests that a court shouldn’t intervene.  (FYI: the author deals with this issue by contending that property rights themselves contain the limits imposed by nuisance: your property right doesn’t extend to harming my property right; thus nuisance law is not an interference with freedom to use property.  You saw a version of this argument from Scalia in Lucas.)

Some noted that the historical development of the law of servitudes is consistent with the quote: we’re increasingly letting people do what they want, with limited exceptions.  Should that trend be extended as the quotation suggests, or have we reached its acceptable limit?

Many answers focused on the concept of externalities, which was a productive tack to take; externalities come into many of the specific examples listed above.  In addition, the concept of bounded rationality—the extent to which people are not great at assessing their own self-interest, or predicting the far future—was also useful.

In every instance, it’s possible to argue that getting rid of the various contract-overriding doctrines would be desirable because rules overriding the will of the parties are welfare-diminishing overall.  If landlords are subject to an unwaivable warranty of habitability, that may drive up the cost of housing, so some people will be homeless, and maybe they’d have been better off if they could live in really bad, but cheap, housing instead.   If sellers don’t have to disclose defects, maybe buyers will be more careful—especially since law can’t ever catch up with all the ways in which sellers can manipulate buyers (nobody expects a haunted house!), maybe the most efficient thing to do is encourage buyers to be very careful. 

Or if, for example, restrictive covenants diminish the value of the land, the parties will have to accept lower prices for the land; if they’re willing to accept lower prices, maybe the restriction is efficient despite our worries.  If the covenants are really inefficient, then it will be worth it to buy out everyone entitled to enforce the covenants (in the case of dead-hand restraints, you’d buy out whoever’s entitled to the reversion/possibility of reverter/right of entry/executory interest).  It’s important to recognize that such restraints are not impossible to get rid of even in a pure freedom of contract regime—but they may be really hard to get rid of, and it’s possible to argue that’s inefficient or unjust.  The strongest answers grappled with the possibility that, under the rule advocated by the quote’s author, covenants etc. can always in theory be removed with the agreement of all parties with interests in the property.

Some answers discussed zoning, but often in ways that puzzled me.  When zoning has discriminatory effects, as in Mt. Laurel, the immediate problem is not freedom of contract, it’s government intervention preventing potential deals between willing private parties.  That’s why the court ordered a developer’s remedy: there were at least some people who wanted to build more affordable housing in places the government’s zoning tried to bar it.  If you think exclusionary zoning is harmful, you may well be in line with the quote’s author.  If you argued that zoning showed that the quote was wrong, it was helpful to address the question of whether zoning has actually, overall, been a good thing.

The contract/noncontract distinction was not the same as “crystals and mud”—not all mud has to do with third-party interests, and some rules protecting third parties (and parties to a transaction) are crystalline.  The RAP is often crystalline, if multifaceted.  Numerus clausus, restricting the types of estates that can be created, is crystalline; freedom of contract would be muddier.  (Highlighting this point, answers that invoked crystals and mud disagreed about whether freedom of contract was mud or crystal.)  

Moreover, though it is true that current notice regimes have defects, the quote is aimed at the situation in which notice is available—the best answers focused on the author’s core claim that, once there is notice, government shouldn’t act to protect people from voluntary arrangements.  The quote accepts that imperfect notice is a reason to invalidate restrictions on property, so if the recording system is imperfect, then there will always be some risk that agreed-to restrictions will fail.  

A good answer could spend some time on the extent to which the promise of perfect notice is a bit delusional, and therefore perhaps dangerous in practice.  (Some people also pointed out that requiring recordation can also be unfair, for example if the quote’s principle were used to bar easements by estoppel, though very few people recognized that the quote would not support invalidating such an easement as against the original grantor of a license.  An easement by estoppel could be validly created even in the world advocated by the author of the quote; and then the easement holder, like any other easement holder, should arguably have to record to protect his/her interest.  The easement holder may be in a better position to give notice of the easement than a subsequent purchaser may be to know about the easement.)   Relatedly, some people argued that only certain property owners will know the rules of recording, enabling them to exploit others, and that exploitation might well be disproportionately directed at poor or otherwise already-disadvantaged members of society.  Thus relying on record notice might exacerbate the distributional consequences of relying solely on freedom of contract.

Relatedly, rather than focusing on the types of cases in which contractual intent/language would need interpreting under the quotation’s rule, it was more effective to make the point that the line between contract interpretation and straight-up judicial intervention will be extremely difficult to police, and perhaps not worth it.  The best-explained argument of this sort was that, given that it is practically impossible to avoid imposing judicial preferences on contracts when it comes time to supplement contractual terms—especially when the parties didn’t actually anticipate a particular development--it is better to acknowledge that other interests come into play rather than pretending that courts are only enforcing the intent of the parties.  

The issue of judicial enforcement ties back in to Carol Rose’s argument, which some answers mentioned, that a decision to uphold a servitude is an approval of that arrangement, which has educational/shaping effects on other people’s decisions—upholding a racially restrictive covenant would send the message that racial restrictions can enhance the value of property.  Once the government is involved, there is no such thing as just enforcing parties’ agreements; the government’s intervention has effects as well.  (The quote’s author would likely respond that this message only exists because of courts’ willingness to invalidate freely executed contracts.  If we only looked for whether restrictions were properly recorded, then allowing discriminatory covenants would arguably send no more of a message of approval than the existence of free speech rights would send a message of government approval for any particular idiotic or hateful statement by a private party.)

III. FNB-Disturbia

[pictures omitted] According to the photographer: 

“Those living in the occupied home often have their lives made more difficult by what happens on the other side of a shared wall. If I see a neighbor or meet the resident of one of the occupied houses, I ask how they're coping. They tell me that people throw trash in the front and back yards of the vacant unit, causing foul smells and attracting rats. Physical problems in the empty shell cause accelerated decay in the occupied house. Water may be left running in the unoccupied unit, causing moisture to migrate next door. In cold weather, pipes burst. Joists rot and collapse, tearing bricks out of the shared wall. And if the empty dwelling is not properly sealed, prostitutes and drug addicts may break in and start fires.”

The city initially attempted to board up abandoned houses, but no longer can do so due to lack of resources.  Vandals often strip abandoned houses of fixtures, pipes, and wiring, making them unlivable without significant repairs.

The First National Bank of Disturbia holds over 2,000 mortgages in default in the capital.  The face value of the mortgages is over $200 million.  With the costs of foreclosure and the shortfall on resale due to declining home values, FNB-Disturbia could expect to net approximately $65 million from foreclosing and reselling the properties if it resold the properties as quickly as possible, though that amount might decrease if the housing market continues to decline and/or if, as seems likely, prices would drop further when all the foreclosed properties came on the market simultaneously.  

FNB-Disturbia has adopted a new policy: it sends notices of foreclosure when mortgages are in default, and hires debt recovery firms to pursue delinquent homeowners, but it does not complete foreclosures and has no intention of doing so until the housing market recovers.  Many national banks with significant mortgage business in Disturbia are doing the same thing.

The reason for this policy is that the cost of foreclosing and reselling — from legal fees to maintenance — exceeds the diminishing value of the real estate, especially when vandalism further decreases the value of the property.  Technically, homeowners in this situation still owe on the mortgage: the holder has a legal right to payment.  But as a practicality, rarely would a mortgage holder receive any more payments on the loan.

Delinquent homeowners who receive a notice of foreclosure usually leave the house.  They often leave behind many of their possessions, which are often subsequently stolen or destroyed.  Because no foreclosure actually follows under FNB-Disturbia’s policy, however, the homeowners remain responsible for property taxes.  Disturbia is finding that an increasing number of Disturbia citizens are now delinquent on their property taxes, often because they did not understand that they still owed tax on property when they had moved out in response to a foreclosure notice.  Disturbia is also attempting to hold the homeowners responsible for maintaining their properties, by issuing citations when the property falls into dilapidated condition, but it has proven very difficult to get people to take care of property when they are living elsewhere, generally without many financial resources.

There is evidence that owner-abandoned properties invite vandalism and drag down the value of other homes and rental properties in the area.  Homeowners near a large number of owner-abandoned houses are substantially more likely than the national average to default on their mortgages (in part because their houses become less valuable because of the deterioration in the neighborhood, meaning that they often owe more on the mortgage than the house is worth).  Such homeowners are also substantially more likely to abandon their homes as well.

In order to put property back into the housing stock, Disturbia’s capital has enacted a regulation transferring title to anyone who lives in a house abandoned by the homeowner, maintains the property, and pays taxes on the land for a year.  Title will not be transferred, however, if (1) the property is subject to a recorded mortgage that is in default, (2) the mortgage holder has taken steps to foreclose, and (3) the mortgage holder has taken responsibility for the property, including paying taxes and maintaining it in good condition—including lawn care, minor repairs, and regular inspections to guard against vandalism.  Since the policy was enacted, nearly 100 families have moved into houses and begun to comply with the regulation; 20 of them moved into houses with mortgages held by FNB-Disturbia.  Given the economic conditions in Disturbia, planners anticipate that roughly 15% of owner-abandoned houses will have their titles transferred in the next five years.

FNB-Disturbia challenges the regulation.  Identify its legal arguments and explain why it should win or lose.

Assume, for purposes of this question, that there are no relevant federal statutes governing whether Disturbia can enact the laws at issue and that Disturbia has an enabling statute allowing municipalities to adopt land-use regulations.

Given the complicated nature of the analysis, organization and clarity were priorities in grading—I needed to be able to follow your arguments and be clear about both the bottom line and the specific arguments you concluded were vital to your analysis.

As an introductory matter, some questioned whether the bank had standing.  No matter what theory of mortgages Disturbia follows, the bank has enough of a property interest to challenge this regulation.  This isn’t a zoning regulation, so discussions of zoning should be minimal; it’s an exercise of the state’s police power, which is quite broad.

Many people asked whether the regulation was for a public use, even though the houses were transferred to private parties.  After Midkiff and Kelo, this is easy: reclaiming deteriorating neighborhoods is definitely a public use.  However, it’s important to remember that if there’s no taking, there’s no public use requirement: absent some other constitutional constraint, the government can simply give A’s tax dollars to B, after all.  In fact, FNB might prefer not to make a public use argument at all, since success would invalidate the regulation, and FNB might well prefer compensation to its chances on the market.

The problem presented a conflict between what we learned were two per se rules: (1) a permanent physical occupation is a taking, and (2) abating a nuisance is not a taking.  Some people asked whether this was a permanent physical occupation at all; the consensus answer was “yes.”  Once title is lost, the bank has no more interest in the property, and another party has the right to exclude the bank.  Of course, the bank doesn’t have present possession, even if it has a right to possession, so maybe that ought to make a difference.  We’d certainly call destruction of an ordinary future interest, like a remainder, a taking—if the government takes property that’s held by someone with a life estate, both the life tenant and the remainderman are entitled to compensation.  But (most likely) we compensate the remainderman as an application of Lucas, because the entirety of the property interest at issue is destroyed, rather than as an application of the “physical occupation is a per se taking” rule.  The demoralization costs of permanent physical occupation do seem attenuated as applied to the bank, leaving Lucas perhaps a better analogy.  If the bank’s interest is analyzed under Lucas, then there’s no conflict between per se rules; rather, the question of whether the property is a nuisance comes front and center.  (As for Lucas, some people suggested that the bank could still go after the original mortgagor individually, even without the option to foreclose, thus suggesting that the entire value of the mortgage hadn’t been destroyed; a nice argument, but it was also perfectly reasonable to argue that the right to recover by gaining possession of the property was a distinct right that had been totally destroyed.)

Were the not-quite-foreclosed houses a nuisance?  The consensus, and I think the only reasonable conclusion, was that abandoned houses in the condition portrayed in the photos/described in the facts are nuisances.  The tough questions then include: (1) Is the nuisance the bank’s fault, or the fault of abandoning homeowners/vandals?  (This is probably the easiest of the tough questions: given that the city has tried other ways of solving the problem, which have failed, and given the bank’s deliberate strategy, it is legitimate to identify the bank as the cause of the problem.  It’s the bank’s decision to send notices of foreclosure that makes homeowners leave, and then the bank’s decision not to proceed further that means the properties just sit there.)  (2) Is a case-by-case analysis required, or is a high chance than an abandoned house will become a nuisance enough to justify a general regulation?  

(3) The most difficult: The government can, under Hadachek and Lucas, deprive a property of all value if its only value is in hosting a nuisance; but can it also take title, especially under the theory that the property wouldn’t be a nuisance if it were being used in some other way?  (This is similar to the issue of proportionality/fit in Dolan: it was reasonable to prevent Dolan from building on the watershed, but not acceptable to require her to transfer title to that portion of her property, even though there was nothing economically significant she could do with that portion of her property.) The regulation gives FNB two choices: abate the nuisance or lose the property to someone else who will abate it.  Maybe that’s ok, but could the government instead be required to take intermediate steps, like allowing people to live in the house rent-free until FNB is willing to foreclose, take over maintenance and taxes, and sell the house on the market?  Some people analogized this regulation to an exaction: the government says to FNB, “pay taxes and maintenance or we’ll take your interest away.”  There’s definitely proportionality between the requirements of taxes/maintenance and the government interest (in receiving taxes/having the property maintained), but it is an interesting question how that proportionality relates to the bank’s interest in being able to foreclose at a time of its choosing.  

Which leads to the next question: what’s the broader relevance of the bank’s ability to avoid the regulation by taking steps to abate the nuisance?  Does the regulation destroy FNB’s distinct investment-backed expectation and fail the Penn Central balancing test?  Or, by making it possible for FNB to retain its interest by taking active steps to foreclose and spending money to preserve the property, does the regulation leave FNB with sufficient value to avoid a regulatory taking?  Lots of different positions were plausible, especially since the value of the mortgages to FNB was so difficult to determine.  They weren’t worth face value, that was clear—but if FNB held on to them long enough, they might be worth a fair amount, at least if vandalism didn’t entirely eliminate the value of the property in the interim.  While there is definitely a distinct investment-backed expectation in the mortgage, there may not be a distinct investment-backed expectation in the ability to choose the best time at which to foreclose on the mortgage, which is really what the regulation interferes with.  The bank probably expected to foreclose if and when the mortgage went into default, as forbearance when the owner has abandoned the house is unprofitable; it’s only the deepening financial crisis that made delaying foreclosure attractive.

Then we have the issue of the denominator: should we look at each mortgage on its own, or include in the denominator the 85% of FNB’s defaulted mortgages that appear likely to be unaffected by this regulation?  Many people wanted to lump them together, in part because putting people into those houses may improve the overall housing market by improving neighborhood quality, thus contributing to the average reciprocity of advantage.  Still, the better answer is probably that each mortgage should be looked at on its own; each is its own economic entity, going into default or not at an particular time, and each parcel is physically distinct.  If I owned two houses and the government destroyed the value of one, it would probably be wrong to say I hadn’t suffered a taking; this is a similar regulation on a different scale.

Last, a number of people made the point that one way to see the regulation is as a change in the law governing what counts as abandonment or what counts as adverse possession with respect to mortgage interests.  Looked at that way, the regulation seems a lot more like other regulations adjusting the burdens and benefits of economic life, and likely to survive a takings claim.
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