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Question 1 (15%):  Kavalier and Clay jointly created a superhero character, the Spectre, in 1934, and in 1935 they both assigned “all right, title and interest, including the renewal term” in the Spectre, including the material that later became Issue #1 of The Spectre, to Power Comics.  Copyright in Issue #1 of The Spectre was secured by publication with proper notice on September 21, 1935.  Power Comics timely filed a renewal notice.  

In 1955, Power Comics released a motion picture based on Issue #1 of The Spectre; it applied proper notice and timely filed a renewal notice, and the Spectre Movie is currently available on DVD.

Kavalier died on April 4, 1960.  

In 1975, Clay wrote a new superhero comic, The Key.  She transferred her copyright in The Key to Power Comics on June 1, 1979.  Power Comics published The Key Issue #1, with proper notice, on January 1, 1980.  Clay died on January 20, 1980.

A. When did or will the copyright in The Spectre Issue #1 expire?

B. When did or will the copyright in The Key Issue #1 expire?

C. On September 10, 2008, Kavalier’s heirs and Clay’s heirs send termination notices covering Issue #1 of The Spectre to Power Comics.  Are the notices valid?  Why or why not?  When, if at all, will they become effective?

D. What are the parties’ rights with respect to the Spectre Movie?  (The parties are Kavalier’s heirs, Clay’s heirs, and Power Comics.  Please assume that each set of heirs acts as a single entity.)

E. On September 10, 2008, Clay’s heirs send a termination notice covering The Key Issue #1 to Power Comics.  Is the notice valid?  Why or why not?  When, if at all, will it become effective?

Question 2 (25%): Jo Harvelle combines the skills of chemical engineering and kitchen genius to create a new recipe for bubble gum.  People who chew it describe the taste as a unique combination of fruit, honey, and floral elements, unlike anything they’ve ever tasted before.  Aware that she cannot copyright a recipe, Harvelle seeks copyright registration for the taste of the gum, as embodied in the material object of the gum.  

Explain why the Copyright Office should or should not grant the registration.

Question 3 (30%).  Ashley Dupre made two songs, each 3½ minutes long, available for download at Amie Street, a website that offers unprotected mp3s.  The songs are licensed under a license that allows any “noncommercial” use but reserves all “commercial” rights.  Dupre’s MySpace page also contains a 3-minute-long music video for one of the songs.  MySpace uses streaming video; users cannot save permanent copies of videos unless they install a separate piece of software that captures screen and audio output.  

Dupre is the copyright owner of the songs and the video.  Dupre has not signed with any music publishing company or record label.  

Dupre has recently become famous as the “call girl” who triggered New York governor Eliot Spitzer’s resignation.  Although Governor Spitzer was not involved in her musical career, her songs and music video have been played hundreds of thousands of times by visitors to her Amie Street and MySpace pages since the scandal broke.  

(A)  A for-profit radio station plays one of Dupre’s songs, in its entirety, after a news story about Dupre’s ambitions to become famous.  After hundreds of viewers call in and request to hear the song, the station plays it as #3 on its “top ten countdown” of popular songs that night.  

(B)  A for-profit television station plays 45 seconds of Dupre’s music video as part of a news story about the Eliot Spitzer scandal; the music and lyrics are audible but muted as a voiceover recounts Dupre’s personal history.  The station recorded the music video by using MPEG Streamclip, a computer program that allowed the station to record the audio as it was being streamed and to copy the streaming video by taking multiple screenshots of the computer display each second.

Identify Dupre’s rights at issue in (A) and (B) and indicate the proper outcome of her claims against the radio station and the television station.  To receive full credit, you must take a side: explain who should win and why.

Question 4 (30%):  Muxtape.com explains, on the front page of its site, that it is a “simple way to create and share mp3 mixtapes”:
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 Muxtape, which is run as a hobby by a young man with a lot of time on his hands, allows anyone to upload a series of songs in mp3 format to its servers to create, and then share with others online, a digital “mix” analogous to “mix tapes” that people used to create for each other using cassette tapes.  A listener clicks on a song to hear it, so the mix need not be played in any particular order.  The songs are streamed; Muxtape does not provide a way for users to download the songs.

Muxtape has designated an agent for receipt of notices of claimed infringement, both on its site and with the Copyright Office.  Muxtape’s terms of service state “Muxtape is a service for creating mixtapes. Users may not upload multiple songs from the same album or artist, or songs they do not have permission to let Muxtape use. Individual users may not create multiple muxtapes. Accounts not meeting these restrictions are subject to termination without notice.”  Muxtape expeditiously disables access to mixes when it receives a notice of claimed infringement identifying a mix containing an unauthorized song, restoring access only after the user deletes the song from his or her account.  Muxtape terminates users whose mixes receive more than two notices of claimed infringement.

Nonetheless, many Muxtape users create mixes using music that they do not have permission to reproduce, distribute, or publicly perform.  This fact has been noted in most news stories and blog entries about the site.  Muxtape’s home page also contains direct links to the most recent 100 mixes created or updated on the site; almost all of these mixes contain at least some unauthorized songs.

Muxtape does not accept advertising or charge any fee for accounts.  It has no plans to do so.

Analyze Muxtape’s potential copyright liability and indicate the proper outcome of any copyright claims.
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