Copyright Spring 2008 

Feedback memo

Question 1:
A. When did or will the copyright in The Spectre Issue #1 expire?

Under the facts, this gets the full 95 years possible for pre-1978 works.  Copyright lasts to the end of the year, so the end of copyright protection is 12/31/2030.

B. When did or will the copyright in The Key Issue #1 expire?

This is a work that was unpublished before 1978, and thus gets the unitary life plus 70 term.  Works created but unpublished before 1978 and published before Jan. 1, 2003 got life plus 70 or until the end of 2047, whichever is longer; in this case, 1980 plus 70 is 2050, so the end of copyright protection is 12/31/2050.

C. On September 10, 2008, Kavalier’s heirs and Clay’s heirs send termination notices covering Issue #1 of The Spectre to Power Comics.  Are the notices valid?  Why or why not?  When, if at all, will they become effective?

Kavalier died before the end of the first term.  Thus his transfer of his interest in the renewal term was ineffective—it was contingent on his surviving to the renewal term.  There is nothing for Kavalier’s heirs to terminate because the rights automatically returned to them, as in Stewart v. Abend.  Some people thought that Kavalier’s heirs had to renew, lest their interest fall into the public domain, but an interest can’t fall into the public domain, only an entire work.  Power’s renewal sufficed to renew the work, and Kavalier’s heirs could just sit back.  As for Clay’s heirs, the original 56 years (the first term plus the original 28-year renewal term) expired in 1991, which was when termination would first have been possible under §304(c).  Because the five-year termination window opened and closed before the Sonny Bono Term Extension Act, the heirs are entitled to terminate under §304(d), nineteen years later (75 years after copyright was first secured).  That’s going to be Sept. 21, 2010.  Notice given before Sept. 21, 2008 will be within the 2-10 year notice window, allowing the earliest possible effective date.
D. What are the parties’ rights with respect to the Spectre Movie?  (The parties are Kavalier’s heirs, Clay’s heirs, and Power Comics.  Please assume that each set of heirs acts as a single entity.)

Even after Clay’s heirs’ termination becomes effective, §304(d) allows Power to continue to exploit derivative works created before termination according to the terms of the initial grant.  There is no continuing royalty requirement unless the terms of the initial grant provided for such a royalty, which the grant here didn’t.  So Power can continue to exploit the Spectre Movie, though it’s possible that things like a special edition DVD with extra features would be a new derivative work, requiring the consent of Clay’s heirs after termination.  Kavalier’s heirs face a Stewart v. Abend situation, but here subject to the rules governing joint authorship.  Since Power Comics possessed half the interest in Issue #1 and the Spectre Movie—Clay’s interest—it was able do anything it wanted with those works except issue exclusive licenses, subject only to a duty to account to Kavalier’s heirs.  Power may owe Kavalier’s heirs a bunch of money (subject to the rules governing the limitations period) but Kavalier’s heirs can’t veto the use.  When Clay’s heirs’ termination becomes effective, Kavalier’s heirs will likewise be unable to stop Clay’s heirs from entering into nonexclusive licenses.  Power’s rights are the reciprocal of the heirs’: duty to account to Kavalier’s heirs; continuing right to exploit the Spectre Movie without Clay’s heirs’ consent.
E. On September 10, 2008, Clay’s heirs send a termination notice covering The Key Issue #1 to Power Comics.  Is the notice valid?  Why or why not?  When, if at all, will it become effective?
I accepted either of two answers here.  As a post-1978 transfer, this is governed by §304, which allows for termination of transfers 35 years after the date of transfer or, if the transfer includes publication rights, either 35 years from publication or 40 years from transfer, whichever is sooner.  The transfer does cover publication rights, so the latter is the better answer, but I gave full credit for either.  (1) 35 years from transfer is June 1, 2014; 2008 notice is within the 2-10 year window, and to the termination could become effective as early as June 1, 2014.  (2) 35 years from publication (which is the shorter of the two possibilities) is Jan. 1, 2015; 2008 notice is also within the 2-10 year window, and termination could be effective as early as Jan. 1, 2015.  
Question 2:

There were many ways to answer this.  Good answers dealt with fixation (probably present, but there were vehement arguments against; good analysis on fixation usually needed an analogy to or a distinction from the result in MAI) and originality/expression.  Important concepts included: recognizing that this was not a pictorial, graphic, or sculptural work, and thus the useful articles doctrine doesn’t directly apply, but noting that similar policy concerns might animate reasoning on taste copyrightability; noting that the list of copyrightable subject matter in §102 is nonexclusive (though one might think that, according to ordinary principles of statutory interpretation, acceptable subject matter has to be at least similar, and taste is not similar to anything in the enumerated categories); considering whether copyright, and not patent or trade secret, is the appropriate source of protection for taste; addressing the issue of merger—if the recipe is unprotectable, and preparing the recipe produces the taste, then hasn’t the taste merged with the unprotectable process/idea that is the recipe; and addressing potential problems of defining the scope of protection and assessing infringement if a copyright were granted.

Question 3:

Big issues here included recognizing that the protection granted musical works and sound recordings differs.  The radio station probably reproduced the musical work and the sound recording (though a few people advanced creative arguments that it need not have done so to broadcast the performance).  It definitely publicly performed the musical work and the sound recording; the hitch is that there is no general public performance right in sound recordings, and from the facts there’s no indication that the radio station was engaged in a digital public performance.  (Even if it’s a digital broadcast, over-the-air digital broadcasts are exempt from the sound recording digital performance right; noninteractive webcasts are subject to a compulsory license; running a top ten songs program is highly unlikely to count as interactive.)  So there was a violation of at least one and possibly three exclusive rights, but not more.  Some people talked about the distribution right, but that right requires the transfer of material copies; “making available” so that an enterprising radio listener could record the song off the radio would at most be aiding the listener’s violation of the reproduction right, and that’s not a particularly persuasive scenario.

The question remains: does the radio station have a fair use defense?  Good answers varied, but it was not a particularly good argument to say that the radio broadcast increased the market for Dupre’s downloads.  Dupre is entitled to control her entry into a legitimate market (Castle Rock) and the market for licensing radio broadcast is a separate one to which she is probably entitled even if the radio station’s acts increased her download market.

Similar considerations applied to the TV station, with the addition of the derivative works right (it would be reasonable to come out either way on whether the station created a derivative work, though I incline to say that it did).  In general, answers recognized that the station’s fair use case was stronger: the use was more news-like and transformative, and the portion of the work used was less; good answers also pointed out that courts have generally resisted the idea that copyright owners can create a market for newsworthy uses and thus control the news.

The last key issue was the DMCA.  Did the station violate the DMCA’s anticircumvention provisions?  Important issues included: whether MPEG Streamclip was a circumvention device at all, or merely equivalent to pointing a camera at a TV screen, the way the Second Circuit said would be acceptable in Remeirdes; and whether MPEG Streamclip circumvented access controls, in which case the station’s acts would violate the DMCA, or merely rights controls, in which case there might be a claim against MPEG Streamclip but not against the station.
Some people also discussed potential right of publicity claims; those would generally stand or fall with Dupre’s copyright claims, though it’s a very interesting question whether she’d even have a publicity claim—she might not have a distinct public persona.

Question 4:

At least some exclusive rights were at issue: the undeniable ones are reproduction and public performance (some people pointed out that for purposes of the digital sound recording performance right, Muxtape appears to be a fully interactive service, requiring negotiation with the copyright owner); derivative works (through compilations) is certainly arguable; I find distribution unconvincing.  But there is massive copyright infringement, that’s for sure.

In assessing contributory liability, it was crucial to discuss actual or constructive knowledge.  Many people argued that Muxtape’s appointment of an agent, and disabling of access to mixes with infringing files upon being given notice, constituted an admission of knowledge of infringement and thus established contributory liability.  But if you didn’t explain how that definition of constructive knowledge could coexist with any real safe harbor under the DMCA—which requires the agent and the practice of disabling access for qualification for the safe harbor—you didn’t do as well as you might have.  That is, if getting notices of claimed infringement constitutes constructive knowledge of other infringements, then the DMCA safe harbors are self-defeating: getting the notices required by the safe harbors disqualifies you for the safe harbor.  
It was also important to recognize that, even without inducement, it’s likely that a host website renders substantial assistance to infringement for the purposes of contributory liability—thus making knowledge the key element.

There were occasional interesting arguments about vicarious liability—Muxtape doesn’t have any financial benefit from anything, but a few people proffered the idea that the site’s owner gets access to more music by running the site, and this by analogy to the criminal provisions of the NET Act might constitute a financial benefit, but that’s a real strain.

One clever answer pointed out that Muxtape’s response to notices of claimed infringement doesn’t appear to allow for counternotification, which one could argue puts it out of compliance with the DMCA and thus ineligible for the safe harbor.  But the copyright owner is unlikely to complain about the lack of counternotification!
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