Question 1:

Story A, 1960

Story B, 1970

Story C, 1980 (postmortem)

A. When will the copyrights expire?

Story 1: A renewal certificate was filed, as required at the time for the second term.  Thus Story 1 receives the full 95 years now available and the copyright will expire after 12/31/2055 (or 2056).

Story 2: Because Story 2 was published after 1964, no renewal certificate was required to get the full 95 year term.  The copyright will expire after 12/31/2065 (or 2066).

Story 3: Story 3 was unpublished before 1978, but published before 1/1/2003.  It thus receives a term of life plus 70 years or until 12/31/2047, whichever is longer.  Because Leonard died in 1973, life plus 70 would be 2043, so he gets the longer date and the copyright expires after 12/31/2047 (or 2048).

B. Who owns the copyright now, in 2007?

Story 1: Leonard did not survive until the end of the first term.  Thus, his transfer of his contingent interest in the renewal term was ineffective, and his heirs have the rights.

Story 2: The same.  See §304(a)(2)(B)(ii) – though a renewal wasn’t filed, none was required because it was published after 1964, and the heirs were entitled to the renewal term.  Because my lecture was unclear on this, if you stated that SF Magazine retained the rights due to the heirs’ failure to file a renewal, you get credit.  (Please note that the exam on file as the best exam followed the wrong rule here.)

Story 3: Because this is a post-1978 transfer, there is no first or second term.  The publisher owns the rights now.

C. If there are stories to which the heirs do not currently own the copyright/s, what, if anything, can they do to reassert control over it/them?

Story 3: Section 203 governs post-1978 transfers, but it only allows terminations of transfers made by the author.  There’s nothing the heirs can do.

D. If and when the heirs have the rights, will Science Fiction Magazine be infringing if it reprints the issues of the magazine in which the stories appear?  Will Science Fiction Magazine be infringing by including the stories in the database?

Many people thought that §201 was relevant, but it only applies to post-1978 works – the publisher doesn’t have the privilege to reprint pre-1978 contributions any more than it has the right to continue using derivative works under Stewart despite the post-1978 rules.  That’s why §201 distinguishes partial from complete transfers of the copyright (all the transfers were complete here), and that’s why publishers routinely required transfer of the entire copyright before the 1976 Act.  Nonetheless, I gave some credit for using §201 to argue that reprinting the issues was legitimate.

Story 1: Yes, both of these uses are infringing, based on the rule in Stewart v. Abend.  Especially as to reprinting the 1960 issue, a court might refuse to grant an injunction but require a continuing royalty, as in Stewart.

Story 2: Renewal was automatic, but filing a renewal would have had benefits for the heirs – under §304(a)(4)(A), in the absence of a renewal certificate, the publisher continues to have the rights to exploit any derivative works created during the first term.  This is a congressional modification of the Stewart rule.  Thus, the publisher can reprint the 1970 issue.  However, if you concluded that a collective work like a periodical isn’t a derivative work of the individual components, then this rule wouldn’t apply and the use would be infringing.  Both answers receive credit.

Because the database, under Tasini, is a new use that began after the first term expired (in 1998), it isn’t covered by §304 (or §201), and use in the database would infringe.  Alternatively, one could conclude that Tasini means that the database is a collection of individual stories, and again SF Magazine would lack the rights to reproduce/display/etc. Story 2 as an individual work rather than as part of a derivative work/compilation.

(Partial credit for those who missed part C and didn’t duplicate analysis above) Story 3: No.  If you mistakenly concluded the heirs could send a notice of termination (effective in 2015, 35 years after the transfer), SF Magazine would still be able to use derivative works created during the term of the grant as long as it complied with the terms of the grant, which didn’t include any ongoing royalty.  Since both the 1980 issue and the database were created during the term of the grant, they’re both okay.  (As above, you could also get credit by concluding that the database is a collection of individual stories under Tasini, and thus a termination would deprive SF Magazine of the right to deliver Story 3 in response to a search.)

Question 2: Turnitin

There were various ways to approach the problem.  Initially, what rights are at issue?  Reproduction is easy.  Distribution is more complicated.  One could find a distribution to the student’s teacher.  The more complicated issue is whether there’s a distribution to other teachers because the paper is in the database and will be sent to another teacher in case of a match.  Resolution required discussion of Hotaling – specifically, has T.com completed all the acts necessary for distribution to take place if it will only send a copy of the paper when there is a match?  This limitation might be enough to distinguish this case from Hotaling, or not; other internet cases have refused to apply Hotaling.  

There is also, as we discussed in class, a question of whether there is a “distribution” at all, because of the nature of digital transmissions.  That is, a distribution is a sale or other transfer of ownership, but when a file is sent by email, there is technically no transfer but rather a new copy created at the recipient’s end.  The sender’s copy remains (though it may later be destroyed).  This is also why the first sale doctrine is inapplicable, though some people tried to apply it.

Some people analyzed the public display right, which largely turned on whether there was a relevant “public” (or a transmission to a place open to the public, etc.).  It would be subject to the same concerns as distribution.

Some people also analyzed whether (a) removing a student’s name or (b) attaching a report to the email containing the paper created a derivative work.  The answer in either case is probably not, even in the 9th Circuit, since there’s no recasting, transformation, or adaptation, and the report does not contain or refer to any copyrightable elements of the original paper even in the way that the infringing levels in Micro Star did.  A few people asked whether including a paper in the database made the database a derivative work of the paper; again, probably not (see Tasini), but one could go either way.

Others, relatedly, considered whether removing the student’s name from a paper that matched another paper violated the student’s moral rights.  (Of course, there was no evidence that this occurred with the plaintiffs’ papers, since they were cleared, and you didn’t need to discuss this.)  However, there is no independent cause for violation of moral rights in the US except for VARA, and a paper is not a work of visual art.  Some people discussed the Lanham Act, but Dastar held that removing an author’s name is not a misrepresentation of origin under that statute, and in any event most people who analyzed the issue pointed out, quite logically, that under the circumstances there was no misrepresentation – no teacher would think that T.com was the source of the paper.

Some people also brought up the DMCA safe harbors.  These attempts to apply the safe harbors were creative but ultimately unconvincing.  (It helped to note that there was no evidence that T.com complied with the general requirements, like having a policy of terminating repeat infringers and having a contact for notice and takedown.)  Some questioned whether T.com was even an OSP, though the definition of OSP is very broad and almost certainly encompasses T.com.  The only aspect of T.com’s operations that might qualify for a safe harbor, though, would be the act of forwarding the student’s paper to his/her teacher (transitory network commuications).  In that, T.com is acting very much like a standard provider of email services (see Netcom) – the question would be whether T.com’s generation of a plagiarism check constitutes altering the original communication; it would be reasonable to answer that question either way.  Some people argued that T.com could use the system caching safe harbor, but that only applies to temporary storage, not permanent storage.  Others argued that T.com could use the user-directed storage safe harbor, but that too was problematic because the users only direct screening, not storage; they are not like people creating public web pages.  Still, there were some interesting attempts.

After evaluating the rights infringed, the most important thing to do was consider T.com’s fair use defense.  On factor 1, purpose and character of the use, a complete answer considered three things: (1) commerciality of the use (it is plainly profit-seeking); (2) whether the use is educational (not in the traditional sense; one could reasonably go either way on whether T.com should get to count this favorably); and (3) transformativeness (though the work itself isn’t transformed, the use is for a different purpose than the original – Nuñez and, especially, Kelly v. Arriba Soft are key here).  

On factor 2, nature of the plaintiff’s work, a complete answer recognized that this factor focuses on the plaintiff’s work, not the defendant’s use, which is covered in factor 1.  Fictional works get more protection under this factor than factual, and unpublished works like the student papers get more protection than published works.  However, this factor is rarely dispositive.  

On factor 3, amount used, the amount is the entirety of the student’s paper, which again favors the students.  But, if you concluded that factor 1 favored T.com, it was a good idea to point out that copying the entire paper was necessary to the use at issue, as in Nuñez and Kelly.

On factor 4, effect on the market for the plaintiff’s work, the key here was to evaluate whether the market for student papers was a legitimate one to which the students should ordinarily be entitled, given that the papers were actually created for non-market reasons (to be read and evaluated by teachers) and that this market appears to conflict with academic integrity.  Some people also argued over whether T.com’s use would actually interfere with the individual paper market; it might not, at least if people who bought the papers didn’t use them to plagiarize.  However, if a market for licensing student papers can form, many of the cases suggest that T.com shouldn’t be able to circumvent it.

Perhaps I shouldn’t have been surprised that so many students concluded that T.com was not entitled to a fair use defense; I am more sympathetic (and I am also a teacher) – but I gave credit for a complete analysis either way.

Question 3: Designs from Mars

This turned out to be the most difficult question, because of all the moving parts.  The validity of Mars’s copyright affected whether she could successfully sue Venus, but also what DC’s rights against her were, and Mars turns out to suffer either way: if she hasn’t made anything copyrightable, Venus can copy her (and she might still be liable to DC), and if she has, she is probably violating DC’s rights.

Derivative works: The key here was to analyze the Lee and Mirage art tiles case, and figure out what rule should apply.  Was there any copyrightable expression added?  Even if not, could you still deem the comic pages transformed or adapted in a way covered by the derivative works right, perhaps because the alteration in form gave access to a new market?  It was also important to recognize that the bags themselves didn’t violate the reproduction right – the only issue was the derivative works right.  If Mars violated the derivative works right, first sale is of no assistance to her, since first sale rights to dispose of a lawfully acquired work don’t include the right to make derivative works.  The best answers discussed both Mirage and Lee and gave a reason why the writer chose one rule over the other.  While most people concluded that the bags were derivative works, and I find that generally persuasive, one student used a good analogy to throw that into question, asking whether a printed grocery bag with a Superman sticker on it would be an infringing derivative work.

Some people performed a conceptual separability analysis with respect to whether Mars had contributed any copyrightable expression.  While it was reasonable to conclude that Mars hadn’t done anything deserving of a copyright – even if she didn’t infringe DC’s rights – the arrangement of the comic pages is clearly conceptually separable from the concept of a handbag.  Like any design reproduced on a T-shirt, mug, bag, or other useful item, the patterns of colors and lines on the comic are conceptually separate from the utilitarian aspects of the article, no matter what test one uses.  Mars had free artistic choice of which pictures to use and how to arrange them, even if the basic size and shape of the handbag were fixed.  “Selection, coordination, and arrangement” – compilation copyright – was the key phrase here.

(It might help to imagine that the comic book is in the public domain.  If that were the case, could Mars get a copyright on her bag?  How would that be different from the unexceptionable rule that there could be a compilation copyright on a short collection of public domain poetry?  It would be reasonable to think it is different because all the pages came from the same source, but that comparison can help the analysis.)

Some people considered DC’s rights in the Lex Luthor and Superman characters separately.  DC definitely has copyrights in those characters, but the basic analysis – was there an infringement of the derivative works right, or with respect to the website pictures the reproduction right? – is the same no matter whether you analyze the character copyrights or the comic book copyrights.  Mars didn’t reproduce the characters; and she probably didn’t create a derivative work of those characters either, even if she created a derivative work of the particular comic book at issue – a derivative character would be a character whose powers emulated Superman’s, but here she doesn’t seem to have changed Superman in any way.

Reproduction/public display with respect to the pictures on Mars’s website: First sale won’t cover that, even if the bags themselves don’t violate DC’s rights, because the display & reproduction of the pictures are separate from the bags.  If Mars has the right to create the bags, some people suggested that she may well have an implied/fair use right to show them to people.  However, the fact that the display right has an explicit limitation allowing the transmission of images to people in the same place as where a legitimate copy is suggests that transmitting the images elsewhere – e.g., through the internet – is probably not usually allowed through any theory of implied right or fair use.  As one student pointed out, this creates a huge problem for eBay sellers and others in possession of legitimate copies who wish to sell via a distance using pictures of their copies – but the statute really does seem to preclude unauthorized display in such circumstances.

If you concluded that Mars infringed DC’s rights, it was important to ask whether she had any rights to assert against Venus.  (See Pickett v. Prince.)  Even though Venus made an exact copy of one Mars bag, if there was no noninfringing element of the bag, Mars had no rights to assert against Venus.  One could argue, however, that Mars engaged in selection, coordination and arrangement of the comic pages, and that was different from the original and independent of it, such that she could have a copyright in the result, at least against Venus.

As for the second bag, Venus seems to have taken Mars’s idea, and whatever substantial similarity exists between the Mars bag and the second Venus bag is the product of similarity in the source materials, the DC comics, which means that Venus didn’t copy the protectable expression (if any) from the Mars work.  If Venus did infringe, he infringed Mars’s reproduction right as well as display/distribution: he made a new physical copy of the original Mars handbag, even though he did not infringe DC’s reproduction right by making the handbags.

DC’s rights against Venus would be the same as its rights against Mars, with the addition of a claim for the copying of the comic book cover.

Many people suggested that, if they had created derivative works, Mars and Venus could try a fair use defense; most concluded that it would be unavailing, and I tend to agree.  It is very hard to explain why the purses are transformative in any way beyond physical configuration, or why DC shouldn’t be entitled to this market if it wants to exploit it.

Some people tried to apply VARA.  But the comic books are not limited-edition works of visual art, which would be required for protection under VARA (not to mention that “books” and “periodicals” are specifically excluded from VARA’s scope), so VARA is no help to DC.  (It might possibly be some aid to Mars, if she has rights and if a handbag is a work of visual art, but there’s no indication in the facts about whether Mars creates so few copies of each handbag that she’s within the scope of VARA.)

Relatedly, some people suggested that there might be unfair competition claims against Mars and Venus because purchasers might believe that they were selling DC-authorized merchandise.  It’s an interesting question – such a claim most likely survives Dastar, even without an affirmative misrepresentation, because the presence of Superman and Lex Luthor inherently suggest DC sponsorship.

For Amazon.com, the issues are vicarious and contributory liability, as well as the DMCA safe harbor for user-directed storage.  The most important thing to recognize was that, if Amazon.com is vicariously liable because it (1) has the right and ability to control the infringement (which is an easy standard to meet) and (2) profits directly from the infringement, then §512(c)’s safe harbor won’t apply.  Knowledge is not an element of vicarious liability, only of contributory liability – this is something that tripped a number of people up.

Amazon is probably not contributorily liable, given that it doesn’t seem that it has knowledge of the infringement.  But vicarious liability probably tilts against Amazon, because Amazon has the right and ability to control the conduct of sellers on its site (some people disputed this, but the standard for right and ability to control is pretty low, as in Cherry Auction and the other cases we looked at), and because Amazon takes a percentage of each sale, which would seem to meet the standard of direct profit – just as a retailer who receives a percentage of music sales from an infringing sublessee is vicariously liable.  One potential twist is that Amazon profits from the sale of the bags, not the infringing display/distribution of the pictures of the bags and the comic on the site, so one could argue that there’s not direct profit from the infringing conduct, at least if the bags themselves don’t violate the derivative works right – but that’s a bit of a stretch.
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