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ABSTRACT

This Article discusses recent rulemaking proceedings before the
Copyright Office concerning the anticircumuvention provisions of the
Digital Millennium Copyright Act (DMCA). During these proceedings,
non-institutionally affiliated artists organized to assert their interests
in making fair use of existing works, adding new voices to the debate.
A proposed exemption for noncommercial remix video is justified to
address the in terrorem effect of anticircumvention law on fair use.
Without an exemption, fair users are subjected to a digital literacy test
combined with a digital poll tax, and this regime suppresses fair use.
The experience of artists (vidders) confronting the law illustrates both
the perils of modern copyright lawmaking and the promise of greater
artistic involvement and advocacy. Vidders and other fair users can
use the rulemaking process to achieve at least partial access to the
power of the law by forcing policymakers to confront the people whose
speech is threatened by ever-greater copyright protection.
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Video artists Laura Shapiro and Lithiumdoll took footage from
the television show Buffy the Vampire Slayer and other sources to

create a new narrative about a f emal

Rupert Giles (played by Anthony Stewart Head). Using animation
and creative editing, they added their new character to existing Buffy
footage. They titled the resulting work I Put You There;'t he —I
the fan-aut hor, and the —youl was Gil

for fans of many stripes, claims control over the original text. The
video enacts and comments on f an
rework existing texts.2 I Put You There is part of a long tradition of
reworking mass media productions as a way of talking back to popular
culture using its own highly persuasive images. Here, the form is

I
es.

S

known as —vidding,I or fan video.

robust critique and discussion that the format creates, no less so
because it takes place in the audiovisual realm rather than in the
literary. In legal terms, the vid is a noncommercial, transformative
quotation of fragments of Buffy the Vampire Slayer, and as such is a
fair use.

But copyright law is not all that noncommercial remix artists
have to fear: there is also anticircumvention law, which prohibits the
use of certain technologies to capture digital footage.® Technological

1. The Vanity Project by Laura Shapiro, http://www.laurasha.com/vids/ (last visited
Apr. 7, 2010).
2. See Tisha Turk, Metalepsis in Fan Vids and Fan Fiction [hereinafter Turk,

Metalepsis] (unpublished manuscript, on file with author).
3. 17 U.S.C. §1201 (2006).
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protection measures on DVDs have imposed a digital literacy test and
a digital poll tax that suppress participation in analyzing and shaping
popul ar cul tur e, framing ordinary <citizens C I
as il 1l egitimate. Re mi x artists |l argely
anticircumvention law, but it nonetheless affects the conditions under
which they work, especially when they wish to assert fair use defenses
against claims of copyright infringement. Anticircumvention law also
poses obstacles to the general ability of remix culture to claim a place
among legitimate art forms because the present regime makes some
key remix tools unlawful. If the creativity and revisioning that I Put
You There celebrates are to continue, then both fair use and the
broader structure of copyright law need to accommodate new forms of
art that average citizens make.
Jessica Litman‘s foundati onakihg study of coc
demonstrates that copyright law is drafted by private entities seeking
their own best advantage, making deals that Congress then ratifies.*
User groups are rarely at the negotiating table, and those that are—
libraries, educational institutions, electronics manufacturers, cable
companies—tend to have specific interests that targeted, highly
detailed statutory carve-outs from otherwise expansive copyright
rights placate.® Ordinary readers, viewers, and artists are not among
those whose interests are directly represented. This has serious
consequences. Copyright |l aw's expansion tends
freedoms more than those of specific represented industries. Even
when exceptions or limits are preserved, they are often complex to the

4. JESSICA LITMAN, DIGITAL COPYRIGHT 125-26, 135-36, 144-45 (2d ed. 2006); see also
Bill D. Herman & Oscar H. Gandy, Jr., Catch 1201: A Legislative History and Content Analysis of
the DMCA Exemption Proceedings, 24 CARDOZO ARTS & ENT. L.J. 121, 135-38 (2006) (discussing
the industry compromises, exclusion of the public interest, and acquiescence of Congress behind
17 U.S.C. § 1201); Jerome H. Reichman et al., A Reverse Notice and Takedown Regime to Enable
Public Interest Uses of Technically Protected Copyrighted Works, 22 BERKELEY TECH. L.J. 981,
1013 (2007) (asserting that the DMGrAerestptodsioeslokssly sacrificed
copyright |l aw on the altar ofl technol oglntellactualpr ot ecti on measu
Property and the Digital Economy: Why the Anti-Circumvention Regulations Need to be Revised,
14 BERKELEY TECH. L.J. 519, 538 (1999).

5. LITMAN, supra note 4, at 37, 127. This also occurs when businesses negotiate among
themselves. See Michael S. Sawyer, Note, Filters, Fair Use & Feedback: User-Generated Content
Principles and the DMCA, 24 BERKELEY TECH. L.J. 363, 399-400 (2009) (— A]l]s the interests
copyright owners and service providers begin to merge (creating a shared revenue stream
through the combination onf ehheandpyheghlterowpoer psovoder ‘s uUsSeE
and distribution system), no player is left topursue t he i nterests of individual user s
omitted)).
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point of near-unintelligibility, so that only a well-advised institutional
player can confidently take advantage of them.é

This is a deeply unhealthy system, guaranteeing that citizens
attempting to express themselves and participate in cultural and
political dialogue can find themselves unexpectedly threatened or
silenced by copyright claims. Even Marybeth Peters, the current
Register of Copyrights and a strong proponent of major copyright
owner s’ interests, recognizes that copyrigh
incomprehensible and all-pervasive.” In the end, only respect can
produce general legal compliance, and respectability will require the
law to acknowledge the ways in which ordinary citizens, relying on
fairness and common sense, make copyright-related decisions.8

What would it mean for individual artists—people producing
what is oftenmgenallae & d —to barrepeesentbd in
copyright policymaking? As Litman has noted, comprehensive reform
of the complex and outdated copyright law will be difficult at best,® yet

6. LITMAN, supra note 4, at 73-74; c¢f. Online: We Are Creators Too: Nina Paley (Public
Knowledge 2009) (noting, at running time 7:10-8:23, that, with the current difficulty clearing
music for film, only big companies can make film with music from 1923-1960s or later; although

the technology exists for anyone to makewwadableitl m, in practice
http://www.publicknowledge.org/mode/2657.
7. See Joyce E. Cutler, On Copyrightos 300t h Anniversary, Schol ar
Effectiveness of Current Formulation, 15 ELECTRONIC COM. & L. REP. 641 (2010).
Copyright law is _out osft bbael atnakeé n atnad raedstiormme muhe public'
respect forcopyr i ght, Regi ster of Copyrights Marybeth Peters said.
the respect of the public in many ways, ' Peters said. .

understandable so that people will obey and respect it, Peters said. Further, the way

copyright is viewed has changed, and there are lots of new players, including

consumer s, who Peellykey s the @pyright dabate. r
Id.

8. See id.

Pamela Samuelson, Berkeley, a law professor and director of the Berkeley Center for

Law and Technology, agreed [with others] that the law should be understandable.

_The complexities of copyright, the unreadability of most

so much of a problem when all it was doing was regulating inter-industry disputes

that need to be resolved. But now it implicates the daily lives of everybody. We need

something that speakstoawider publ i c, * Samuel son said.
Id. (di scussing Samuel son‘s reform project tnowithake copyright si
the demands of justice).

9. Jessica Litman, The Copyright Revision Act of 2026, 13 MARQ. INTELL. PROP. L. REV.

249, 259-60 (2009); see also Pamela Samuelson, Preliminary Thoughts on Copyright Reform,
2007 UTAH L. REV. 551, 556, 558-71 (2007) (explaining that comprehensive reform is currently
—i nfeasiblel but outlining the core componedets of a model CcC
Copyright Reform 3 (Univ. of Mich. Law & Econ., Olin Working Paper No. 09-018, 2010)
[hereinafter Litman, Real Copyright Reform), available at http://ssrn.com/abstract=1474929
(—Copyright revision is | engthy andances<Phemumbeved, even in the b
interests affected by copyright is huge, and the complaints those interests have with the current
regime are diverse. Overhauling the copyright statute took more than twenty years the last time
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there are ways in which so-cal | ed —user sl (al so known as
creators, and so on) might have an impact.l’® For example, new
interest groups such as Public Knowledge and the Electronic Frontier
Foundation, as well as new media entities that highlight intellectual
property issues, such as Slashdot, have increased attention to
backroom copyright policymaking.!? This Article discusses recent
rulemaking proceedings before the Copyright Office concerning the
anticircumvention provisions of the Digital Millennium Copyright Act
(DMCA). During these proceedings, non-institutionally affiliated
artists organized to assert their interests in making fair use of
existing works, adding new voices to the debate.

Part I of this Article explains the cultural and legal backdrop of
the 2009 rulemaking. First, the Article briefly explains social practice
of wvidding. Then, the Article summarizes the adoption of
anticircumvention legislation, codified at § 1201 of the Copyright Act,
which makes it unlawful to use standard technologies to make short
clips from DVDs. Fair use, theoretically available to vidders and other
remixers, is in practice threatened by § 1201. As Part II explains, the
Copyright Office is empowered to grant exemp
circumventing access control technologies when that ban causes
adverse effects on lawful uses, including fair uses. A proposed
exemption for noncommercial remix video is therefore justified to
address the in terrorem effect of anticircumvention law on fair use,
especially when fair users discover too late that, even if their works do
not infringe copyright, they still may be exposed to anticircumvention
liability. The result is in essence a digital literacy test combined with

Congress tried it, and there‘'s no reason to think it could h
not, moreover, the best of circumstances. The copyright bar, once a cozy sewing circle of

plaintiffs' Il awyer s, has grown intensely polarized over the
discourse has become increasingly strident. That has nourished an atmosphere of profound

distrust, which makes it harder to agreeonterms. I ( c i t ated)).ons o mi

10. Litman, Real Copyright Reform, supra note 9, at 4 (—The prospect of upstart
copyright interests may be especially scary today because there are tens of millions of ordinary
people whose use of YouTube and peer-to-peer file sharing networks gives them a direct,
personal stake in the copyright law. Nobody has yet succeeded in mobilizing them into a
significant political force, but the majority of them are over 18, and many of them vot e. It's
entirely possible that over the course of a multi-year, highly publicized copyright reform effort,
the interests of ordinary voters could end up playing a more than a nominal role. One can
imagine circumstances in which a new awareness on the part of Congress that voters care about
copyright could move the law pretty far from where curr e nt players would I|ike to see it
(citations omitted)).

11. More than 8200 individual s, for exampl e, signed the EF
cellphone unlocking. See Press Release, Elec. Frontier Found., Thousands Sign Petition to
Copyright Office Demanding Cell Phone Freedom (Feb. 2, 2009), available at
http://www.eff.org/press/archives/2009/02/02-0.
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a digital poll tax, and it suppresses fair use. In Part III, the Article
concludes that the experience of vidders confronting the law
illustrates both the perils of modern copyright lawmaking and the
promise of greater artistic involvement and advocacy. Vidders and
other fair users can use the rulemaking process to achieve at least
partial access to the power of the law by forcing policymakers to
confront the people whose speech is threatened by ever-greater
copyright protection.

The results of the 2009 rulemaking on § 1201 are still pending,
and the prospects of a significant victory for fair use are slim to
nonexistent, but policymakers at the Copyright Office are now more
aware of the great variety of creators both enabled and hampered by
copyright law. Moreover, the presence of user-creators in the debate is
important to lay a foundation for further progress.

Although it would be overly optimistic to expect immediate
success for these new participants in the copyright policy debate, their
presence is a precondition for legal recognition that noncommercial,
noninstitutional fair uses are in fact fair. Historically, new art forms
(and new categories of artists producing them) have lost a few rounds
in the courts before ultimately being recognized as legitimate forms of
speech and creativity, protected by law.!? As user-generated content

12. See RANDALL P. BEZANSON, ART AND FREEDOM OF SPEECH 1 (2009 ) (—From the
earliest stages of First Amendment jurisprudence, artistic expression has often been excluded
from constitutional protection. And with newly emerging aural and visual technologies, the U.S.
Supreme Court has most often declined to apply the full force of constitutional protection, at
least for a time, proceeding cautiously and in small steps with the mediums of radio, television,

and film, and, most recently, electronic forms of communi cati on. The Court‘s caution has
particularly evident with the more artistic and emotionally powerful genres of expression such as

dance, fil mCompareMuitded.ill) m. Corp. v. Indus. Comfm‘'n of Ohio, 236
(1915) (rejecting free speech protection ahdr movies, whi c

—s p e ¢ t aithlJesdph Burstyn, Inc. v. Wilson, 343 U.S. 495, 502 (1952) (holding that movies

are entitled to First Amendment protection); compare Rogers v. Koons, 960 F.2d 301, 309-10 (2d

Cir. 1992) (holding that an ymatectedsdy faisusadoctrimowhkre was not parody
artist was commenting on society at large rather than the work parodied and where the artist

expected substantial profit), and United Feature Syndicate, Inc. v. Koons, 817 F. Supp. 370, 383-

85 (S.D.N.Y. 1993) (following Rogers and holding that work was not fair use where the artist was

parodying society at large and not the work copied), with Blanch v. Koons, 467 F.3d 244, 253-54

(2d Cir. 2006) (holding that because artist was involved 1in
commercial value was secondary, fair use doctrine protects the work). See generally Amy M.

Adler, Note, Post-Modern Art and the Death of Obscenity Law, 99 YALE L.J. 1359, 1361-62, 1366-

67 (1990) (discussing the artistic rise of postmodern art but the unfavorable state of obscenity

law with respect to it). New distribution or transmission mechanisms such as player pianos,

radio, and cable historically do well against copyright owners in the early rounds of litigation,

but this Article is more concerned with a particular type of expression that may strike

observers—as past artistic innovations have—as —no't artl or —not speechl because
unfamiliar content.
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becomes more important in social and economic life, it too will need to
find a place in the law—not just in the grand concepts that animate
fair use, but also in the details of legislation and of rulemaking. To
the extent that present copyright law fails to recognize models of
creative production other than those associated with large-scale
content owners, it is in desperate need of change. Rulemaking, with
all its flaws, offers the possibility of being more flexible and accessible
than lobbying Congress currently allows.

I. BACKGROUND: THE ARTISTS AND THE DIGITAL MILLENNIUM
COPYRIGHT ACT'S ANTICIRCUMVENTION PROVISIONS

A. Vidding

The Organization for Transformative Works (OTW), a
nonprofit on whose board I serve, participated in the 2009 Copyright
Office exemption hearings in order to inform the Office about a
practice community'3 that relies heavily on both technology and fair
use: vidders, who edit existing footage and add a soundtrack not
present in the original, producing vids (also known as fanvids).!* This
section introduces the basics of vidding, surveys its background and
context as critical art, offers a few representative examples, and
explains the pleasure and empowerment vidders take from their
activities. Of particular note are the roles that technology and
technical guality play in vidding. These e
obvious from the outside, but they are vital to the form. Moreover,
because anticircumvention law purports to regulate both technology
and technical quality, and because artists d:
govern technical aspects of the creation of their art, the ground is set
for a collision between art and law.

13. On the value of learning about the meaning of fair use within particular artistic
practice communities, see Patricia Aufderheide & Peter Jaszi, Recut, Reframe, Recycle: The
Shaping of Fair Use Best Practices for Online Video, 6 1/S: J.L. & POL'Y FOR INFO. SOC'Y 13
(2010).
14. See Sarah Trombley, Visions and Revisions: Fanvids and Fair Use, 25 CARDOZO
ARTS & ENT. L.J. 647, 649 (2007); see also Turk, Metalepsis, supra note 2, at 2 (—[ Vids] are short
videos integrating repurposed media images with repurposed music. . . . [Vidders] synthesize
these audio and visual elements into an original creation that interprets, celebrates, or critiques
the original source. ).
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1. Vidding Basics: Remix and Reinterpretation

—T hpearpose of vidding is to remix the source material in such

a way as to provide a new narrative, usually commenting on or
critigui ng t ha® AsRrancewaeCofipa, director of film studies
at Muhlenberg College, explains:

Unlike professional MTV-style music videos, in which footage is created to promote and

popularize a piece of music, fannish vidders use music in order to comment on or

analyze a set of preexisting visuals, to stage a reading, or occasionally to use the footage

to tell new stories. In vidding, the fans are fans of the visual source, and music is used

as an interpretive lens to help the viewer to see the source text differently. A vid is a

visual essay that stages an argument, and thus it is more akin to arts criticism than to

traditional music video.1®
Standard types of vids include: (1) rearranging a narrative to focus on
secondary characters or subplots; (2) exploring generic conventions
found in mystery, science fiction, police dramas, and the like; (3)
evoking dramatically different reactions to familiar elements through
the use of music and other methods of recontextualization; (4)
exploring nonverbal dimensions of performance, such as body
language, when separated from dialogue; (5) bringing repressed
subtext to the surface; and (6) isolating one element, such as a look or
a touch, and interpreting or providing new context for it.17 A vid
might switch genres by taking characters from a police procedural or
science fiction adventure story and constructing a romance between

them, reinterpr et mar gi nal female characters

15. Letter from Rebecca Tushnet, Org. of Transformative Works, to U.S. Copyright
Office, Library of Cong. 2 (Feb. 2, 2009) [hereinafter OTW Reply Comment], available at
http://www.copyright.gov/1201/2008/responses/organization-transformative-works-34.pdf  (reply
comment in support of proposal by the Electronic Frontier Foundation); see also Tisha Turk,
Your Own I magination': Vi dotldboragivedutedprevatichw ghereitmfter g
Turk, Vidding and Vidwatching] (unpublished manuscript, on file with author) ( —Vi d s,
fanfiction, can be a way of simultaneously improving beloved but problematic commercial texts
and creating new non-commercial texts expressly designed to fulfill a particular set of desires;
they can also be a way of calling attention to the elements that need fixing, of registering anger

or frustration. Il (emphasis in original)).
16. Francesca Coppa, Women, 0 St ar T r ethe, Kurly aDeudlopment of Fannish
Vidding, 1 TRANSFORMATIVE WORKS & CULTURES 1.1 (2008),

http://journal.transformativeworks.org/index.php/twc/article/view/44/64; see also Jesse Walker,
Remixing Television: Francesca Coppa on the Vidding Underground, REASON, Aug./Sept. 2008,

available at http://reason.com/archives/2008/07/18/remixing-t el evi si on ( —A vi dder

somet hing. Like a literary wessay, a vid is a
attention to make a poiopph).l (quoting Francesca
17. See HENRY JENKINS, TEXTUAL POACHERS: TELEVISION FANS & PARTICIPATORY

CULTURE 223-49 (1992).
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to the narrative,!’® turn a comedy into a serious piece, or rework a
tragedy into a farce.

Though the fan video community is decades old,’® it has
flourished online and has recently begun to intersect with other
communities of video artists. Various technical developments have
made vidding increasingly accessible to newcomers and increasingly
engaged with other artistic traditions: non-linear editing software is
now widely available; TV shows and film are readily available on
DVDs for source footage; broadband Internet access and video-specific
sites such as YouTube allow easier sharing of vids; and vids, along
with technical advice, commentary, and recommendations, are simply
easier to find—a simple Google search generally suffices—than when
they were only shown at fan conventions and traded through the
mail.20 Given the greater ease of creation and sharing, the audience
for vids has expanded, and now includes younger fans and even non-
fans (people who do not generally participate in media fan cultures,
but might watch a video online).2!

Vidding has a number of characteristics that make it important
to copyright and cultural policy; it is both a popular and an outsider
art, combining mass culture with individual artistic visions from
people who don-‘t participate in the convent
create vids to share their views about some piece of culture that is
important to them. Their desire to do so, along with the readily
available technology that allows them to do so, prove that copyright
policy cannot simply assume that all that ordinary people do with
popular media is make pirate copies. Many vids are bad, of course,
but then most of all art is bad.?2 While it is easy to find aesthetically
and critically powerful vids, much of the cultural force of vidding
comes from its status as a way in which individuals can make new
meaning out of what they see and hear, empowering them as creators

18. See, eg., Comment ary on —Gl oriousl by such_heights.
http://community.livejournal.com/vid_commentary/11372.html (last visited Apr. 7, 2010).

19. See JENKINS, supra note 17, at 223-49 (describing earlier vidders, focusing on Star
Trek); OTW Reply Comment, supra note 15, at 3-4; Coppa, supra note 16, at 1.4; In Media Res,
Celebrating Kandy Fong: Founder of Fannish Music Video,
http://mediacommons.futureofthebook.org/imr/2007/11/19/celebrating-kandy-fong-founder-of-
fannish-music-video (last visited Apr. 7, 2010) (including video by Francesca Coppa).

20. Turk, Metalepsis, supra note 2, at 3-4.

21. 1d.

22. Cf. Wi kipedi a, Sturgeon‘s Law, http://en. wikipedia.org/
(Theodore Sturgeon, noted science fiction author, argued that 90 percent of science fiction was
—crudll becaus ecvedythinpies cemud;of—sci ence fiction conforms to the

quality as al/l other artforms do. ).
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regardless of whether anyone would ever praise the results as brilliant
artworks.

Historically, remix comes disproportionately from minority
groups: women;2 gay, lesbian, bisexual, transgender, and queer
people;24 and racial minorities of all sexes and orientations.2> —T Rihg

23. See Kristina Busse, Introduction, 48 CINEMA J. 104, 105-06 (2009); Francesca Coppa,
A Fannish Taxonomy of Hotness, 48 CINEMA J. 107, 107 (2009); Posting of Micole (Wo me n&s Ar t
and 0 Wo me n)@osAmbling Moag the Aqueduct, http://aqueductpress.blogspot.com/2007/
08/womens-art-and-womens-work.html (Aug. 29, 2007, 11:15 EST).

24. Fan videos have been identified as a queer genre. See Julie Levin Russo, User-
Penetrated Content: Fan Video in the Age of Convergence, 48 CINEMA J. 1 2 5, 126 (2009) (—[ Fan
videos] celebrate, critique, and de- or reconstruct mass media in what Anne Kustritz calls a

_genre commensurate form,"* engaging the source via its own

intertextual connotation) and visual language. In many cases, they render queer dimensions of
these sources visible by telling stories of same-s e x romance (known as _slash")
sophisticated viewing and editing techniques. Whatever their explicit themes and narratives,
they represent a queer form of reproduction that mates supposedly incompatible parents
(_original®
cf. Sonia K. Katyal, Performance, Property, and the Slashing of Gender in Fan Fiction, 14 AM. U.

J. GENDER SocC. PoL'Y & L. 461, 46869 (2006) (di scussing the role of —slashl

meanings). And gay and lesbian culture has often relied on remixing and repurposing celebrity
images to articulate and value queerness. See Rosemary J. Coombe, Author/izing the Celebrity:
Publicity Rights, Postmodern Politics, and Unauthorized Genders, 10 CARDOZO ARTS & ENT. L.J.
365, 376 (1992). More broadly, camp is, among other things, a form of remixing popular culture.
See generally CAMP: QUEER AESTHETICS AND THE PERFORMING SUBJECT: A READER (Fabio Cleto
ed., 1999) (canvassing the many uses and meanings of camp).

25. See Olufunmilayo B. Arewa, From J.C. Bach to Hip Hop: Musical Borrowing,
Copyright and Cultural Context, 84 N.C. L. REV. 547, 561, 622 (2006); K.J. Greene, 0 Cgrpor ms , 6
Black Cultural Production, and the Debate over African-American Reparations, 25 CARDOZO
ARTS & ENT. L.J. 1179, 1186 (2008); Sherri Carl Hampel, Note, Are Samplers Getting a Bum
Rap?: Copyright Infringement or Technological Creativity?, 1992 U. ILL. L. REV. 559, 588-89

(1992) (—The rap genre i s b agitel dampling. Rap degan,ubefdrd up around di
sampling existed, by singing original Il yrics over cassette
Olufunmilayo B. Arewa, Seeing but Not HearingMus i c: How Copyright Got (And Didn"‘t
Blues 55 (Oct. 14, 2008) (unpublished manuscript), available at http://law.scu.edu/hightech/file/
Seeing%20But%20Not%20Hearing%20Music___by%200lufunmilayo%20B_%20Arewa.pdf

(rejecting —an unsupported assumption that poorer creators

wealthierSeegmedly KJ. Greene, Copyright, Culture & Black Music: A Legacy of
Unequal Protection, 21 HASTINGS COMM. & ENT. L.J. 339 (1999) (chronicling the exclusion of
African-Americans from the protections of copyright and arguing that musical borrowing did not
concern courts until black artists were sued for it). As Arewa writes,

[Ilncumbent creators have been permitted to borrow from certain traditions,
particularly traditions from groups such as African Americans, who historically have
been at the bottom of most societal hierarchies of status and power. Many of these
incumbents may then be able to use copyright to block borrowings from their works,
despite the fact that such works borrow extensively. The operation of copyright as a
property rule also disfavors certain aesthetics of cultural production, including those
that use extensive borrowing, particularly when borrowing is undertaken by those
with relatively low status, limited resources or less power relative to those from whom
they borrow.

Arewa, Seeing but Not Hearing, supra, at 55 (citations omitted).
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backl t o domi nant c u | dudioveual Uerhsn ig
attractive to many disempowered speakers. For example, Robert
Rogoyski and Kenneth Basin investigated remix video in China and
found that it serves powerful political and social functions. Remix

video allows average citizens who lack pol i ti cal power under Ch

authoritarian regi me t o —appropriate and d

cultural benchmarks, encouraging the kind of cultural participation

that is wvital to the devel opme®Ait of _a just
Consistent with the general outsider status of remix, vidding in

the U.S. is a female-dominated form, recontextualizing and critiquing

popul ar culture to make it mor e responsi ve

Vidders, like other remixers, form communities that support and
challenge each other, allowing participants to develop artistically,
critically, and technically; both the substance and the form of the
community-generated knowledge have valuable educational and
cultural benefits.286 —I n fact, t he vidding

been valuable for teaching technical skills to women: web design,
coding, and video»®and i mage editi

Because it allows people to demonstrably, physically rewrite
culture, making a tangible intervention into the world of meaning, the
simple experience of remixing is engaging and empowering. In the
context of student video editing, Professor Christina Spiesel and her
coll eagues have noted that —a]l/l
sound track from one clip and attaching it to another for students to
know with certainty that everything on film is constructed and that
they can be buildeérs in this medi

26. Robert S. Rogoyski & Kenneth Basin, The Bloody Case that Started from a Parody:
American Intellectual Property and the Pursuit of Democratic Ideals in Modern China, 16 UCLA
ENT. L. REV. 237, 258 (2009) (citation omitted). Making parodies allows Chinese youth to define
themselves and find a broader world of activism, using a medium that is within their reach
(online video) to target otherwise inaccessible traditional media. See id. at 258-59.

27. U.S. COPYRIGHT OFFICE, PUBLIC HEARINGS: EXEMPTION TO PROHIBITION ON
CIRCUMVENTION OF COPYRIGHT PROTECTION SYSTEMS FOR ACCESS CONTROL TECHNOLOGIES
0108.20-0111.15 (May 7, 2009) (statement of Francesca Coppa), available at
http://www.copyright.gov/1201/hearings/2009/transcripts/1201-5-7-09.txt.

28. OTW Reply Comment, supra note 15, at 56 ( —[ Fan communi ti e
common endeavors that cut across demographics, bringing participants together regardless of
age, class, race, gender, or educational level. Unlike classrooms, where students rarely teach

community
particularl y val uabl e as a _f emanlteatithaai ni ng groun

ng.

um.

s ]

t

ar

each other, these communities encourage distributed knowledge, each memb er ‘ s skill
becoming a potenti al resource for others. Il (citation omitted)

29. Id. at 6.
30. Christina O. Spiesel et al., Law in the Age of Images: The Challenge of Visual
Literacy, in CONTEMPORARY ISSUES OF THE SEMIOTICS OF LAW 231, 252-53 (Anne Wagner et al.
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As one example of the transformative power of vidding, the
OTW pointed to Wo mesnWork, a vid about the cult TV show
Supernatural. Though the show stars two ghost-hunting brothers,

the vid itself contains barely even a glimpse of the protagonists; instead, it cuts together
images of women from countless episodes of the show, women who are shown only as

eroticized, suffering, or demonized. One commentator desc!
in the misogyny of basic, unexamined story structures... the vid explicitly and
viscerally demonstrates how so many of the stories we know and re-tell depend on the
suffering of women. Il Indeed, the creators of —Women‘s Wor k

more succinctly and perhaps more effectively than a written thesis could have. One of
these vidders, Sisabet, noted her intention to create a meta-critique limited not to

Supernatural b ut encompassing t he-porp-e-t Fasi vewhet er t—tornel y

mommi es burn on the ceiling and daddies get to fall down de
Anot her exampl e Ssprang f r Daetor tWhee BBC* s rev
ostensibly a childr en‘®s show about a heroic, power f i

immortal alien who loves and protects humanity while traveling with
his human companions. The vid Handlebars3? analyzed the character
of the Doctor, while commenting on the nature of power and
responsibility generally:

The vid points out how, despite the best intentions, power corrupts. It begins with

i mages that il lustrat e atuteesho®iag Hisohappg enswimteras i ¢ a | n

with companions and moments of triumphssefter he's saved t
through the more dangerous aspects of his adventures as well as his smaller exercises of

power, finally ending with images of the violence and destruction at his hands (in the

name of the greater good). The Doctor is the hero of his eponymous television show; the

vid works as a power ful criticism of the show's moral bl ir
events viewers have already seen. The vid, in which the D
the most relevant and meaningful images, viscerally conveys its critique of the

character, especially in the context of the matching song |

power is pure . . . And I can do anything with no permission . . . I can end the planet in a
hol ocdust. |
Nor are vidders limited to a single visual source in making
their arguments. The vid Woul dndt | tsurvBye multiple e
sources in the —buddy <copl genre to make a
marriage, recontextualizing the scenes of homosocial—but never
avowedly homosexual-—camaraderie.?* The wvid highlights the

eds., 2005); see also id. at 2563-54 ( —[ M] aki ng di gital vi deeloweasylitl ows students to

is to access and manipulate information today (it‘s all zer C
represent reality in multiple ways. This in itself makes them more critical consumers of mass
medi a. As students tell sussme _wWday lageivre.r' Iwa.t ch TV the

31. OTW Reply Comment, supra note 15, at 2 (citations omitted).

32. Organization for Transformative Works, Test Suite of Fair Use Vids: Handlebars,
http://transformativeworks.org/projects/vidtestsuite (last visited Apr. 7, 2010).

33. OTW Reply Comment, supra note 15, at 10 (citation omitted).

34. Posting of dJonathan (Woul dndt I t ) t8 ePolitNdl cRemix Video,

http://www.politicalremixvideo.com/2009/02/18/wouldnt-it-be-nice/ (Feb. 18, 2009).
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contradictions of a culture that offers teasing images of male affection
and has elevated —Dbromancel to a genre (curr
hit television show House and the recent films Sherlock Holmes and I
Love You, Man), but still does not allow most major male characters to
have actual romantic or sexual relationships with other men.
Reframing 