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Property, Spring 2010
Monday-Wednesday, 5:45 pm

Casebook: Property, Dukeminier et al. (DK)

Readings: Perspectives on Property Law, Ellickson et al. (PPL)

Supplement: occasional readings on the TWEN site
Movie:  Up for Grabs (screenings are scheduled; the film should also be available at the library for checkout; the movie may also be streamed on Netflix by anyone with a Netflix subscription and a PC; if none of those options work for you, contact me and I will arrange to loan you the DVD).

Key date: February 5, when a short paper on Up for Grabs is due.
Recommended: Linda H. Edwards, Estates in Land and Future Interests: A Step-By-Step Guide (Aspen 2nd ed. 2005).
Property Stories: A book about significant cases in property law, many of which we will study.

Objectives for the course:
1. Identify theoretical arguments for and against recognition of property rights in multiple contexts.
2. Solve problems in traditional areas of property law such as recording, estates in land, and future interests.
3. Identify historical, economic, and cultural factors affecting the recognition and scope of property rights.
4. Apply this background to construct arguments for particular outcomes given specific fact patterns.
I have two favorite questions. Expect to hear them many times:

1. What’s the reason for this rule?

2. Given your answer to 1, what should the result be when we change the facts in X way?

Policies:

No laptops in use during class: Based on the experience of other teachers, and the special challenges of a class held after working hours, I have decided to prohibit laptops during class.  Please note that all classes will be recorded if you wish to review them later (see below).
Attendance: Following Georgetown rules, regular and punctual attendance at all class sessions is required of each student.  You may not schedule something else during class time.  Absences are only allowed for unexpected/emergency situations, and you must inform me in advance if at all possible.  Otherwise, failure to attend may result in a grade penalty.

Participation: You are expected to participate in class.  I will put people on call for specific days, but that is not the limit of your obligation to participate.  I may use participation to affect your grade, especially in borderline cases.  I vastly prefer to use participation to adjust grades upward.  People who have difficulty speaking in class may meet with me to discuss alternatives, including posting in the discussion forum on the TWEN site.
Seating chart: You should sign the seating chart.  You are welcome to move if you find that your initial seat doesn’t work for you, but you need to make sure that the seating chart reflects the move.  Otherwise I may not correctly note your attendance and participation.

Class recording and slides: All classes are recorded and are available through the main course recording website, http://www.law.georgetown.edu/ist/avrecording/.  All PowerPoints used in the course will be available on TWEN.  On occasion, I will put up slides before class where that may be of use; other times I will put them up afterwards.
I.  Recognition and Allocation of Property Rights (What can be owned? By whom? How do we know when the relation we call ownership has begun?)
January 20
Class 1:  Theories of Morality

DK 3-17; PPL 8-19 (Radin); PPL 28-45 (Rose)

The full Rose article is available in Property and Persuasion, http://www.law.arizona.edu/faculty/FacultyPubs/Documents/Rose/PropertyPersuasion.pdf
Optional: The first piece in PPL
Friday Jan. 22nd – 5:30 – 7:00 pm: Up for Grabs screening, McDonough 200
January 25
Class 2: Theories of Efficient Allocation

DK 17-50
Wed. Jan. 27th – 3:30 – 5:00 pm: Up for Grabs screening, McDonough 200
January 27
Class 3: Creating Property Formally and Informally 
PPL 129-35 (Acheson), 273-86 (Zerbe & Anderson); review Ghen v. Rich: pay attention to whose customs count in front of judges

Recommended: PPL 286-96 (Papanek)

Thurs. Jan. 28 – 8 pm: Up for Grabs screening, McDonough 200
Feb. 1
Class 4: Property in Intangibles
DK 51-57; Nash v. CBS (TWEN); Boston Professional Hockey Ass'n v. Dallas Cap & Emblem (TWEN); Castle Rock v. Gonzales (TWEN)

Tues. Feb. 2 – 8 pm: Up for Grabs screening, McDonough 141
Feb. 3
Class 5: Property in Persons

DK 69-86; PPL 336-45 (Radin); White v. Samsung (TWEN); slides with pictures from White (TWEN); Dwyer v. American Express (TWEN)
Assignment due by 11:59 pm EST on Feb. 5: A 2- or 3-page paper on Up for Grabs.  You may write about any aspect of the film that seems relevant to your legal education.  Some possibilities: the merits of the legal theories at issue; the relationship between the facts and the judge’s legal conclusion; the narrative strategies employed by one or both sides; the narrative strategies employed by the filmmakers compared to how a lawyer might tell the story; the role of economic rationality in the dispute; the role of irrationality in the dispute; the effects of race, class, and wealth on the dispute; the parties’ final relationships with their lawyers; the relationship between the lay theories articulated by various interviewees and the judge’s reasoning; or something else I haven’t thought of.

You may, but need not, consult any other source or person, including your classmates, but you must write your own response.

Submission: you may submit your response to me by email or through TWEN, which is more reliable because it has a dropbox function that will verify submission time. My only formatting request: include your name in the file name.
Grading: This assignment is worth 5% of your total grade, and it’s credit/no credit.  Because the class is graded on a curve, and because historically I give hard exams where an extra 5% is hard to come by, it is very much to your benefit to complete this assignment.  I will also give you feedback.
February 8
Class 6: Adverse Possession

DK 112-36, 141 (tacking)-144
Optional: there’s a partial tutorial on adverse possession at http://law.pace.edu/jhumbach/, which may be of use to review the concept of possession
February 10
Class 7: Adverse Possession of Chattels and Gifts 
DK 144-72

February 18
Class 8: Voluntary Transfers by Sale
DK 451-59 (notes & sale contract to par. 21; skim headings of remainder of sale contract through 462), 479-84, 559-65, 580-83, 612-14, 618-23
De Soto article on Virtues of Title (TWEN)
February 22
Class 9: Problems with Sales and a Note on Mortgages
DK 484-93, 513-15, 517-21, 541-54; PPL 304-20 (Rose); In re Foreclosure Cases (TWEN)

II.  Varieties of Permissible Interests 

Recommended: Edwards. You might want to read the relevant portions over spring break. Edwards breaks down estates and future interests into very tiny steps.  At first you will probably think she’s treating you like a fourth-grader.  Then, if you do the problems at the end of each section, you will more likely see the virtues of the approach.
February 24
Class 10: Freehold Estates
DK 173-74, 181-96, 206-08, 213-21. 

Optional: online tutorial on the estate system, http://law.pace.edu/jhumbach/
Goes through the classifications step by extremely small, simple step—as with many of these things, the slowness at the beginning is a virtue.  If you feel like you have a good grasp of the estates etc., try the review questions—and then maybe go back and review sections of the tutorial!
March 1
Class 11: Future Interests
DK 225-32, 237-38, 244-66, look at 272; Virginia Lee Burton, The Little House (excerpts) (TWEN).
Optional: online tutorial on Future Interests at http://law.pace.edu/jhumbach/
If you’re wondering “why so crazy?” take a look at PPL 360-72 (Merrill & Smith); PPL 159-69 (Heller & Eisenberg) offer a different perspective on the dangers of overlapping rights
March 3
Class 12: Coownership
DK 275-89, 291-303. 

Recommended: In the Cross-Heirs, ABA Journal, May 2009, http://www.abajournal.com/magazine/in_the_cross-heirs/print/
March 15
Class 13: Leaseholds
DK 363-65, 368-76, 384-402. 

Recommended: PPL 381-87 (Allen & Lueck)

March 17
Class 14: Bad Tenants, Bad Landlords
DK 403-18, 421-40. Langston Hughes, Ballad of the Landlord (TWEN)
March 22
Class 15: Nonpossessory Interests (Easements and Servitudes)
Excerpts from the Restatement (3d) of Property, Servitudes (TWEN)

Recommended: PPL 146-54, or to end on 158 if you like (Ellickson, the case for individual ownership of land)

March 24
Class 16: Servitudes continued
Excerpts from the Restatement (3d) of Property, Servitudes (TWEN)

DK 751-53 (Sanborn v. McLean)

If you’re interested: the chapter in Property Stories on Sanborn

DK 786-91; 793-96
March 29
Class 17: Servitudes and Modern Planned Communities
Excerpts from the Restatement (3d) of Property, Servitudes (TWEN)
DK 800-14; DK 815-19

Remind yourself of PPL 159-69 (the anticommons)

Part III: The Nature and Extent of Ownership

Rights to Exclude 

March 31
Class 18: Public Access, Public Trust
DK 86-93, PPL 537-48 (Sax), DK 699[Q#5]-709

April 5
Class 19: Unlawful Discrimination
DK 376-84, 783-86, 773-83, PPL 470-80 (Schelling); Hansberry letter [on TWEN]
Highly recommended: Carol Rose, The Story of Shelley v. Kraemer [on TWEN or in Property Stories] --It serves as a useful review of covenants as well as a great story about the relationship between property and discrimination.
Recommended: Ordeal in Levittown [on TWEN]
Rights to Use

April 7
Class 20: Judicially-Imposed Limits: Nuisance

DK 639-66. 

Slides: Class 20, Del Webb [available on TWEN]: excerpt from special advertising insert in the Arizona Republic.  You need not try to read the copy; just get a sense of what was being advertised to purchasers.
Recommended: PPL 210-21 (Ellickson) (how neighbors settle disputes)

April 12
Class 21: Legislatively-Imposed Limits: Zoning

DK 821-49
April 14
Class 22: Zoning continued
DK 849-89
April 19
Class 23: Exclusionary Zoning
DK 901-11, 918-39; critique of inclusionary zoning (on TWEN)
April 21
Class 24: Takings, Intro
DK 941-59, 973-89
April 26
Class 25: Regulatory Takings, continued
DK 990-1025

April 28
Class 26: Regulatory Takings, end
DK 1042-65
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