Tushnet

Lanham Act Seminar


Lanham Act Seminar
Aims: To explore areas of the Lanham Act in depth that are not necessarily covered in the introductory IP or trademark courses, and to gain experience taking positions on contested issues of law.

Requirements: 

(1) Three 1-2 page response papers reacting to the week’s readings, due by 10 pm the night before class. You can choose which weeks to write responses for, but don’t wait so long that you run out of time.  If you prefer, I will assign you particular weeks in advance.

(2) A 15-25 page final paper on a Lanham Act-related topic that is mutually agreeable.  
(3) A brief class presentation on your paper.  
All course materials are available on TWEN.  They are available either as individual files or as a massive 1200-page PDF.  Because I have in many cases assigned only portions of articles, you may want to download and, especially, print on an individual basis.
Sept. 3 (Class 1)
Introduction; expansion of rights and prospects for limits

1.  Mark McKenna, The Normative Foundations of Trademark Law (you can skip IIA & IIB; focus in your reading on the lessons McKenna draws for current doctrine from history)  
2.  James Gibson, Risk Aversion and Rights Accretion in Intellectual Property Law, Parts II & IV
Sept. 10 (Class 2)
Trademark use

1.  Graeme Dinwoodie & Mark Janis, Confusion Over Use: Contextualism in Trademark Law
2.  Mark Lemley & Stacey Dogan, Grounding Trademark Law Through Trademark Use
Sept. 17 (Class 3)
Secondary liability

1.  Mark Bartholomew & John Tehranian, The Secret Life of Legal Doctrine: The Divergent Evolution of Secondary Liability in Trademark and Copyright Law (feel free to skip copyright-specific parts as long as you can distinguish between the two liability standards)
2.  Tiffany’s v. eBay decision
Optional: Tiffany’s and eBay’s post-trial briefs, offering an intriguing look at how lawyers use facts and law in a case tried to a judge where the facts were largely undisputed.
Sept. 24 (Class 4)
Geographic indications

1.  Justin Hughes, Champagne, Feta, and Bourbon - the Spirited Debate About Geographical Indications 
2.  Madhavi Sunder, IP3, pp. 269-76, 283-85, 297-303, 312-21 (that’s Parts I.B, III.A, III.B.3, IV.A&B)
Oct. 1 (Class 5)
Topic choices due

Cultural diversity

1.  Jennie D. Woltz, The Economics of Cultural Misrepresentation: How Should the Indian Arts and Crafts Act of 1990 Be Marketed?
2.  Michael Brown, Who Owns Native Culture? Chap. 3
Oct. 8 (Class 6) 
Dilution 
1.  Laura Bradford, Emotion and Trademark (TWEN only; not in printed materials)
2.  Robert Burrell & Michael Handler, Dilution and Trademark Registration  

Optional: Barton Beebe, A Defense of the New Federal Trademark Antidilution Law: This is a relatively short primer that goes through the provisions of the TDRA and explains their implications.
Oct. 15 (Class 7)
Why regulate advertising?
1.  Lillian R. BeVier, Competitor Suits for False Advertising Under Section 43(a) of the Lanham Act: A Puzzle in the Law of Deception
2.  Roger E. Schechter, Additional Pieces of the Deception Puzzle: Some Reactions to Professor Bevier
Oct. 22 (Class 8)
Literal falsity/implicit falsity

1.  Lee Goldman, The World's Best Article on Competitor Suits for False Advertising
2.  Additional cases and materials on literal and implicit falsity

Oct. 29 (Class 9)
One-page outline due

Falsity by necessary implication

1.  Cases on falsity by neccesary implication 
2.  Richard Leighton, Literal Falsity by Necessary Implication: Presuming Deception without Evidence in Lanham Act False Advertising Cases
Nov. 5 (Class 10)
Surveys

1.  Mead Johnson & Co. v. Abbott Laboratories, 41 F. Supp. 2d 879 (S.D. Ind. 1999) (excerpts)
2.  Thomas W. Edman, Lies, Damn Lies, and Misleading Advertising: The Role of Consumer Surveys in the Wake of Mead Johnson v. Abbott Labs
3.  Richard Craswell, “Compared to What?”: The Use of Control Ads in Deceptive Advertising Litigation
Nov. 12 (Class 11)
First Amendment issues
1.  Materials on the First Amendment 

2.  Lisa Ramsey, Descriptive Trademarks and the First Amendment, Part IV (1146-74)
Nov. 19 (Class 12)
Presentations

Dec. 1 (not a class day)

Rough drafts due

Dec. 3 (Class 13)
Presentations


Dec. 19 Final papers due

Along with the topics we are covering, possible paper topics include:

International or comparative issues

Protection for well-known marks not in use in the US (Grupo Gigante and Punchgini)

Standing in false advertising cases

Descriptive versus nominative fair use after KP Microcolors
Analysis of a specific case that poses larger legal issues

Preemption: relationships between the Lanham Act and the FDA or other regulatory agency

Current problems in the right of publicity
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