EXAM NO. ________
GEORGETOWN UNIVERSITY LAW CENTER
EXAMINATION IN PROPERTY LAW 
(Take-Home Examination)

Professor Rebecca Tushnet					

** THIS EXAMINATION MUST BE RETURNED WITH YOUR ANSWERS **

INSTRUCTIONS:

1.	This exam is open-book.  You may consult any inanimate object, but no credit will be given for citations to any materials that were not assigned for this course.  You may not discuss the content of this exam with any other person, whether or not that person is enrolled in this class.

2.	This exam consists of short answers (35%), an analytical essay (30%), and a detailed fact pattern (35%).  Please allocate your effort accordingly.  Please think, organize, and prioritize carefully before you write, and please proofread your answers.  Cogent, well-structured answers that devote the most analysis to the most important issues will be graded more highly; poorly-organized, ungrammatical, or chronically misspelled answers will receive lower grades. Info-dumps unrelated to the actual question asked tend not to help and may hurt. Please do not waste space by restating the question or the facts of cited cases.  If you need additional facts to answer a question, please state the specific facts needed and how they would affect your analysis.

3.	Citation to relevant cases/statutes is required in order to receive full credit.  Please indicate why the cited materials are relevant.  You do not need to use Bluebook form; for example, simply state: (Pocono Springs) or (Restatement §36).  

4.	Your answers must be typed or word-processed.  Use of computers is encouraged.  Please make sure the course name and your exam number appear on the first page.

This exam consists of 8 pages, including this cover page.  Please make sure your copy is complete.

ON MY HONOR AND AWARE OF THE STUDENT DISCIPLINARY CODE I SWEAR OR AFFIRM THAT I HAVE NEITHER GIVEN NOR RECEIVED ANY UNAUTHORIZED AID FROM ANY OTHER PERSON OR PERSONS.


__________________________________		___________
[please sign with exam number only]			Date


Short answers

 (5 points) Bobby Singer owns land in the state of Disturbia.  Disturbia follows the common-law Rule Against Perpetuities.  Bobby’s will devises his land as follows:

To Sam and Dean Winchester for their joint lives, then to the survivor; but if Sam finishes law school, then to Dean to make sure that Dean has something to live on; provided that, regardless of any of the foregoing, if the land is ever used for retail sales, then to the local school district.

 Identify the interests Bobby attempted to create.  
After Bobby dies, Sam and Dean agree that they want to convey a fee simple to Jo Harvelle, who plans to operate a Guns R Us retail store on the land.  Can they?  Why or why not?

(5 points) Also set in Disturbia: Chuck Bartowski’s will devises all his property to his sister Ellie’s children for life, then to her grandchildren.  At the time he makes the will, Ellie has one child.  Chuck subsequently has a child of his own but does not change his will.  Ellie subsequently has a second child, then dies.  Chuck then dies.  Under state law, Chuck’s son inherits any property (including interests in property) not validly disposed of by will. What happens to Chuck’s property?

(5 points) Peter and Nathan Petrelli are the record owners of land in Disturbia.  They hold the land as joint tenants.  Peter conveys his interest to Angela Petrelli, who pays fair market value for it.  Angela gives her interest to her granddaughter Claire Bennet, who records.  Peter and Nathan then sell the land to Matt Parkman, who doesn’t know anything about Peter’s earlier conveyance to Angela.  Matt records.  Disturbia’s recording statute reads in relevant part as follows:  “Every conveyance is void as against any subsequent purchaser of the same property, or any part thereof, in good faith and for a valuable consideration, whose conveyance is first duly recorded.”

Who owns what interest in the land, and why?

(10 points) Disturbia has adopted the Restatement of Property, Servitudes as set forth in the assigned portions of our casebook.

Selina Kyle is a homeowner in Wayne Estates, a 100-home common interest community in Disturbia.  The homeowners’ association is responsible for hiring private security guards, collecting trash, maintaining the roads, and maintaining various amenities for residents, including a health club and a private school open to all children of residents.  The homeowners’ association passed a rule requiring every home to keep at least one and no more than four cats, all of whom are to be neutered, in order to contribute to solving Disturbia’s stray cat problem.  

This is how the rule was put into place: According to the association’s bylaws, each home is entitled to one vote; any resident of the home can exercise the vote by attending the regularly scheduled meeting.  If multiple residents of a home are attending a meeting, then their single vote is allocated by majority vote within the home.  If there is a tie, such as when two residents of a home attend the meeting and disagree, that home abstains from the vote.  A quorum requires at least half of the homes to be represented by a resident of the home.  When a quorum is present, amendments to the rules governing the community can be approved by a majority vote.  However, the regularly scheduled meetings are usually poorly attended, and a quorum is rarely present.  The association’s officers simply report on administrative matters and adjourn.  If they want to change the association’s rules, they publicize the planned amendment in advance and encourage homeowners to attend.

Selina, a second-grade teacher at the Wayne Estates private school, brought her 25 students to the monthly meeting.  Each student was a resident of a different one of Wayne Estates’ homes.  With Selina, the association’s officers, and some other attendees (none of whom had children in Selina’s class), there was a quorum present.  Selina presented her proposed cat rule, and Selina and her students all voted for it, while nobody else did; the final vote was 26 in favor and 24 against.  The rule therefore passed.  Despite some grumbling, the association’s officers concluded that everything Selina did to get the rule passed was permitted by the association’s bylaws and the homeowners complied with the new rule.

 Chloe Sullivan, a homeowner in Wayne Estates, had a cat when the rule passed.  Five months thereafter, however, her beloved Krypto died.  Heartbroken, Chloe decided that it was too soon for her to get another cat.  When the homeowners’ association, with which she’d previously had various disputes, began to fine her for noncompliance with the cat rule, she sued in Disturbia state court, seeking to have the cat rule invalidated.  Explain who should win this dispute and why.
Assume, regardless of your previous answer, that Chloe lost her case. After the cat rule was adopted, Martha and Jonathan Kent, kindly retirees, moved in with two cats. Now, they have taken custody of their grandson, Connor, whose parents died recently.  Connor is seriously allergic to cats, so the Kents got rid of theirs.  The homeowners’ association began to fine them for noncompliance as well.  The Kents can prove in court that children with Connor’s ethnic heritage are disproportionately allergic to cats.  The Kents sue in Disturbia state court, seeking to have the cat rule invalidated.  Explain who should win this dispute and why. Save my time and yours;  identify and assess only the arguments the parties will make that are different from those in the previous part.

(10 points) Dr. Ellie Satler is a fossil hunter.  In 1997, she found the skeleton of a juvenile Tyrannosaurus rex out in the badlands of Disturbia.  A complete juvenile T. rex skeleton is worth at least $8 million.  She immediately bought the land where (she thought) the skeleton was from rancher John Hammond and set about digging.  As she dug, she determined that the surrounding land, which was owned by Disturbia as a state park, was likely to contain other valuable fossil remains.  In 2001, she therefore leased excavation rights to the surrounding land from the state.  The agreement stated that Disturbia would get 10% of the sale price of any fossils uncovered on state land.  In 2009, Satler discovered that she (and everyone else) had made a mistake in mapping: the juvenile T. rex skeleton was actually on state land, not Hammond’s land.  The state sues Satler for a determination of its rights.  Satler defends on the ground that she has acquired title to the land at issue by adverse possession.  Disturbia’s statutory period for adverse possession is ten years.  By some bizarre happenstance, Disturbia has absolutely no case law interpreting the requirements for adverse possession.  Explain how the court should apply the law of adverse possession in State v. Satler, and why this is the best result.


(30 points) The Essay 

The protection of strangers . . . is assured by record notice. The only remaining question, therefore, is what limitation upon freedom of contract should be imposed upon consenting parties, including parties to the original grant and subsequent takers with record notice. In this context the major task of the courts should be: (1) to interpret the terms in the various grants; and (2) to supplement the terms by judicial or legislative rule when the grant in question is silent on certain key points. … [This leaves] the question of whether there is any room whatsoever left for public intervention once third party interests are fully protected by record notice. . . . My thesis is simple: with notice secured by recordation, freedom of contract should control.

Please discuss, with reference to specific examples of doctrines, rules, and practices covered in this course.  (Please feel free to take any position on the quoted statement, as long as your position is coherently presented and explained.)


(35 points) 
These are pictures from Disturbia’s capital, one of the hardest-hit cities in the mortgage crisis.  In each case, one house has been abandoned by its owner, and the one next door is still occupied.  
[image: ]
[image: ]
According to the photographer: 

“Those living in the occupied home often have their lives made more difficult by what happens on the other side of a shared wall. If I see a neighbor or meet the resident of one of the occupied houses, I ask how they're coping. They tell me that people throw trash in the front and back yards of the vacant unit, causing foul smells and attracting rats. Physical problems in the empty shell cause accelerated decay in the occupied house. Water may be left running in the unoccupied unit, causing moisture to migrate next door. In cold weather, pipes burst. Joists rot and collapse, tearing bricks out of the shared wall. And if the empty dwelling is not properly sealed, prostitutes and drug addicts may break in and start fires.”

The city initially attempted to board up abandoned houses, but no longer can do so due to lack of resources.  Vandals often strip abandoned houses of fixtures, pipes, and wiring, making them unlivable without significant repairs.

The First National Bank of Disturbia holds over 2,000 mortgages in default in the capital.  The face value of the mortgages is over $200 million.  With the costs of foreclosure and the shortfall on resale due to declining home values, FNB-Disturbia could expect to net approximately $65 million from foreclosing and reselling the properties if it resold the properties as quickly as possible, though that amount might decrease if the housing market continues to decline and/or if, as seems likely, prices would drop further when all the foreclosed properties came on the market simultaneously.  

FNB-Disturbia has adopted a new policy: it sends notices of foreclosure when mortgages are in default, and hires debt recovery firms to pursue delinquent homeowners, but it does not complete foreclosures and has no intention of doing so until the housing market recovers.  Many national banks with significant mortgage business in Disturbia are doing the same thing.

The reason for this policy is that the cost of foreclosing and reselling — from legal fees to maintenance — exceeds the diminishing value of the real estate, especially when vandalism further decreases the value of the property.  Technically, homeowners in this situation still owe on the mortgage: the holder has a legal right to payment.  But as a practicality, rarely would a mortgage holder receive any more payments on the loan.

Delinquent homeowners who receive a notice of foreclosure usually leave the house.  They often leave behind many of their possessions, which are often subsequently stolen or destroyed.  Because no foreclosure actually follows under FNB-Disturbia’s policy, however, the homeowners remain responsible for property taxes.  Disturbia is finding that an increasing number of Disturbia citizens are now delinquent on their property taxes, often because they did not understand that they still owed tax on property when they had moved out in response to a foreclosure notice.  Disturbia is also attempting to hold the homeowners responsible for maintaining their properties, by issuing citations when the property falls into dilapidated condition, but it has proven very difficult to get people to take care of property when they are living elsewhere, generally without many financial resources.

There is evidence that owner-abandoned properties invite vandalism and drag down the value of other homes and rental properties in the area.  Homeowners near a large number of owner-abandoned houses are substantially more likely than the national average to default on their mortgages (in part because their houses become less valuable because of the deterioration in the neighborhood, meaning that they often owe more on the mortgage than the house is worth).  Such homeowners are also substantially more likely to abandon their homes as well.

In order to put property back into the housing stock, Disturbia’s capital has enacted a regulation transferring title to anyone who lives in a house abandoned by the homeowner, maintains the property, and pays taxes on the land for a year.  Title will not be transferred, however, if (1) the property is subject to a recorded mortgage that is in default, (2) the mortgage holder has taken steps to foreclose, and (3) the mortgage holder has taken responsibility for the property, including paying taxes and maintaining it in good condition—including lawn care, minor repairs, and regular inspections to guard against vandalism.  Since the policy was enacted, nearly 100 families have moved into houses and begun to comply with the regulation; 20 of them moved into houses with mortgages held by FNB-Disturbia.  Given the economic conditions in Disturbia, planners anticipate that roughly 15% of owner-abandoned houses will have their titles transferred in the next five years.

FNB-Disturbia challenges the regulation.  Identify its legal arguments and explain why it should win or lose.

Assume, for purposes of this question, that there are no relevant federal statutes governing whether Disturbia can enact the laws at issue and that Disturbia has an enabling statute allowing municipalities to adopt land-use regulations.
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